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Tue Commencement or Acrions BY A CAPIAS AD RESPONDENDUM, 
UNDER THE NON IMPRISONMENT ACTS OF OHIo. 


[By Josrrn R. Swan, President Judge of the Twelfth Judicial Circuit of Ohio.] 
I. In what cases a Capias ad respondendum may be issued. 


Tue act of March 19th, 1838, [a] entitled, “ aii act to abolish im- 
prisonment for debt,” and the acts amendatory thereto, passed Marcli 
16th, 1839, [6] and February 7th, 1843, [c] will be here designated 
as the non imprisonment acts. 

Before these statutes were passed the sixth section of the Practice 
Act, of March 8th, 1831, [d] provided, “ that the plaintiff shall be en- 
titled to have special bail, in all actions brought on any covenant, 
bond, sealed bill, promissory note, due bill, bill of exchange, or article 
of agreement, for the payment of any sum of money certain; and in 
all actions brought on other contracts, by which the sum due or dama- 
ges sustained shall appear to be uncertain, but which the plaintiff or 
his agent shall swear, by affidavit, to be filed in the cause, are not less 
than one hundred dollars; and the plaintiff shall have special bail in 
all other cases in which the court, in term time, or any judge thereof, 
in vacation, shall, from the particular circumstances, order such spe- 
cial bail to be given.” 

It will be observed, that, under these provisions of the Practice Act, 
a capias was allowed to issuc of course, and without an affidavit of 
any kind, in suits on contracts for the payment of a sum of money 
certain. So, if the amount due or damages sustained upon a contract 
were uncertain, the only affidavit required was that the amount due 
or damages exceeded one hundred dollars. And in all other cases, 
even in an action of slander, the court or judge might, from the par- 
ticular circumstances, order a capias to issue. 

The non imprisonment acts repealed all laws and parts of laws 





a| Swan’s Stat. 646. [b] Id. 649. _ fc] 41 vol. Stat. 28. 
(3 Chase, 1674.) When the collated statutes were peees it was supposed 
that the 6th section of the Practice Act of 1831 was virtually repealed by the non im- 
prisonment act of 1838; and such I believe was, and perhaps still is, the general 
impression of the Bar. A subsequent careful examination of the non imprisonment 
acts induces me to believe that this section of the Practice Act is still operative and 
in force in the cases mentioned in this article. 
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inconsistent with it. [a] Whatever cases, therefore, are construc- 
tively or specifically exempted from the provisions of the non impris- 
onment acts, are to be regulated by the abovementioned provisions of 
the Practice Act of 1831. 

Now so far as regards mesne process against the body, the non 
imprisonment acts expressly provide that they shall not extend to 
proceedings for contempts, actions or judgments for fines or penalties, 
for crimes or misdemeanors, or offences prosecuted in the name of the 
state of Ohio, “ or on promises to marry, for moneys collected by any 
public officer, or attorney at law, or for any misconduct or neglect in 
office or professional employment.” 

The words professional employment include physicians, surgeons, 
attorneys at law, engineers, surveyors, &c. 

The next inquiry is, what cases are constructively exempted from 
the provisions of the non imprisonment acts. 

It will be found, upon a careful examination of these statutes, that 
actions of slander, trover, and all that class of injuries, unconnected 
with contract, and for which an action of trespass does not lie, are not 
within the provisions of those acts; and consequently the provisions of 
the sixth section of the Practice Act of 1831, as to the mode of pro- 
curing a capias for the body, is still applicable and in force, in regard 
to them. The reasons for this opinion will appear from what follows 
in a note upon the next page. 

The mode of proceeding in cases which come within the sixth sec- 
tion of the Practice Act of 1831 is familiar to the Bar; and the writer, 
having pointed out the cases which come within that section, here 
leaves the subject at present. 

Excepting then from its provisions, expressly and by construction, 
the cases which have been just mentioned, the non imprisonment act 
provides “ that no person shall be arrested or imprisoned on any mesne 
or final writ or process, issuing out of any Court of law or equity [6] 
in any suit, action, or proceeding, instituted for the recovery of any 
debt due on any contract, promise or agreement, or for the recovery 
of damages for the non performance of any contract, promise or 
agreeement, or for the recovery of damages in any action of trespass, 
or on any judgment or decree founded upon any such contract, prom- 
ise, or agreement, or damages for the non performance thereof, or on 
any judgment in an action of trespass, or for consequential damages,” 
unless an affidavit be filed establishing one of the eight particulars 
hereinafter mentioned. [c] 





[a] Swan’s Stat. 649, s. 8. ’ 

|] Is the power of issuing writs of ne exeat in cases of equitable cognizance, taken 
away from Courts of chancery by the provisions of this section? (See 5 Paige N. Y. 
Rep.235.) Most of the provisions of the non imprisonment act of Ohio are taken, 
literally, from a statute of the state of New-York, passed April 26, 1831. (Laws of 
New-Y ork, 54th Sess. p.396.) The law was drafted by John C. Spencer, ae Nearly 
all the difficulties in the construction of the Ohio statute, arise from the discrepan- 
cies between it and the New-York statute. 


[c] The section of the non imprisonment act, recited in the text, is the only one 
which points out the cases to which the act is applicable. If under the Practice Act 
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This section of course embraces the action of assumpsit, covenant, 
debt and trespass; and applies as well to recognizances of bail, as to 
bail bonds, bonds for the limits, &c. 

We now proceed to point out the eight particulars just referred to, 
either of which will authorise the issuing of a capias ad respon- 
dendum. 

The non imprisonment act provides “ that if any creditor, his au- 
thorised agent or attorney shall make oath or affirmation, in writing, 
before any judge of the Supreme Court, or Court of Common Pleas, 
justice of the peace, or clerk of either of said Courts, that there is a 
debt or demand justly due to such creditor of one hundred dollars or 
upwards, specifying, as near as may be, the nature and amount there- 
of, and establishing one or more of the following particulars: 

“ First: That the defendant is about to remove his property out of 
the jurisdiction of the Court, with intent to defraud his creditors; or 

“ Second: That he is about to convert his property into money, for 
the purpose of placing it beyond-the reach of his creditors; or, 





of 1831, a capias was allowable in certain cases which are not provided for nor inclu- 
ded in the section of the non imprisonment act just recited, those cases must, as has 
already been stated, fall within the operation of the provisions of the sixth section of 
the Practice Act of 1831. We have already seen, that under the last mentioned act, 
a capias could be obtained in every case, either as a matter of course, or by application 
to the Court or a judge. The non imprisonment act repeals all laws inconsistent with 
its own provisions, and simply forbids the issuing of a capias ad respondendum (ex- 
cept under special circumstances therein pointed out) in the following cases, (as ap- 
a by the provisions of the section recited in the text) namely, Ist. when suit is 

rought for the breach of a contract; and 2dly. when suit is brought for the recovery 
of damages in an action of trespass. It is true the provision recited in the text forbids 
an execution for the body on judgments and decrees founded upon a breach of con- 
tract, and on judgments in actions of trespass, or for consequential damages; but this 
relates to judgments in suits commenced by summons, and the fourth section of the 
non imprisonment act provides for the allowance of a capias ad satisfaciendum upon 
judgments and decrees in such cases. If, then, the nom imprisonment act forbids a 
capias ad respondendum only in the two cases abovementioned; that is, in suits 
brought for the breach of a contract, and actions of trespass; it will become of some 
importance to inquire what class of actions come within the term ‘* action of trespass.” 

Although the word “trespass” in its most extensive signification includes every 
description of wrong; (7 East. 134, 135; Co. Lit. 57, a) yet the term ‘‘action of tres- 
pass” has a known, definite, legal, and circumscribed meaning, viz. a suit brought to 
recover damages for injuries committed with force; and, generally, only for such as 
are immediate. (1 Chitty’s Pl. 165, 166.) A technical term of this kind, when used in 
a statute, must I presume be applied according to its legal acceptation; (1 Kent's 
Com, 462) especially where the context shows that the Legislature, in speaking of 
executions for the body, in the same section, distinguish between actions of trespass, 
and actions for consequential damages. 

The non imprisonment act of the state of New-York, referred to in the preceding 
note, contains a section similar to the one in the text, except that, in the Ohio statute, 
the action of trespass is interpolated. It is held in New-York that actions for wrongs 
to persons individually, or to their relative rights, to their real or personal property, 
actions of trover, detinue, trespass and replevin, are not within the section. (Graham’s 
Pr. 2d ed. 464.) 

If the non imprisonment act has left the matter as to special bail in actions uncon- 
nected with contracts, and where the action of trespass would not lie, to the opera- 
tion of the Practice Act of 1831, it is very probable that in those cases in which the 
judge has a discretion to allow special bail or not, he would refuse special bail unless 
such a state of facts were established as the non imprisonment act requires in other 


cases, 
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“ Third: That he has property, or rights in action, which he fraudu- 
lently conceals; or, 

“ Fourth: That he has assigned, removed, or disposed of, or is about 
to assign, remove, or dispase of his property, with intent to defraud 
his creditors; or, 

“ Fifth: That he fraudulently contracted the debt, or incurred the 
obligation for which suit is about to be brought; or, (under the amen- 
datory acts) 

“ Sixth: That the defendant is about to remove his person out of 
the state or county, with intent thereby to defraud his creditors; or, 

“ Seventh: ‘Tbat he has converted his property into money, for the 
purpose of placing it beyond the reach of his creditors; or, 

“ Kighth; That he is not a citizen, or resident of this state; 

“And shal] file such affidavit with the clerk of the Court of Com- 
mon Pleas of the proper county, such clerk shall thereupon issue a 
capias.”’ 

As executions may issue to any county in the state, [a] the first par- 
ticular above mentioned, viz. “ that the defendant is about to remove 
his property out of the jurisdiction of the Court,” will, probably, be 
construed to mean, that the defendant is about to remove his property 
out of the state, 

As to the terms * resident” and “ citizen,” in the eighth particular. 
A person having a fixed and permanent abode or dwelling place for 
the time being, though not a citizen of the state, must be deemed a 
resident; a non resident is a transient passenger. [6] If a citizen of 
a sister state come here, without the intention to take up his abode in 
this state, but intending to return, after a temporary absence from his 
home, he cannot be deemed a citizen of this state. [c] But if a per- 
son removes to this state with a view cf making this state his home, 
he is, from the instant he takes up his residence here, a citizen and 
resident of this state, so far as regards the provisions of this statute. [d] 


I. The Affidavit. 


How affidavit entitled, The affidavit should be entitled of the Court 
in which the suit is about to be commenced, as thus: “ The Court of 
Common Pleas;” [e] but should not be entitled of any cause, for no 
cause is in Court when it is made; [ f] but if so entitled, no advan- 
tage can be taken of it, by the defendant. [ g] 

How the cause of action should be stated in the affidavit. It is said by 
the Court in the case of Smith v. Madison, [h] that the strictness and 
nicety of the English practice, in regard to affidavits to hold to bail, 
will not be sanctioned. How far the decisions in England, under a 
statute, which, so far as regards this part of the affidavit, is similar in 
its provisions to that of Ohio, [7] will be followed, it is, therefore, 





a] Swan’s Stat. 657, sec. 50. [6] 8 Wend. 140; 20 John. 210; 4 Wend. 602. 
c] 5 Mason, 70; 3 Wash. C. C. Rep. 546. [d] 6 Pet. 765; 1 Paige, 183; 4 Wash, 
C. C. Rep. 103; Paine, 594. [e] 13 East, 189; 3M. & S, 157. [f] 7 T. R. 450. 
7 rr. R. 317; 7 Ohio Rep. (part 2) 236. [h] 7 Ohio Rep. (part 2) 236. 
f er Wood J. 10 Ohio Rep, 267. 
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impossible to determine. It seems proper however, to state here, the 
leading decisions of the English Courts upon this subject, which if not 
followed, may at least guide the practitioner in a safe path. 

The affidavit should be positive as to the existence of the debt, or 
other cause of action, and not argumentative. [a] Therefore, swear- 
ing to the debt as the deponent “ believes” [b] or “ as me by the 
bonds” or “ by the books,” or the like; [c] or, if the affidavit is not 
positive as to the debt, but merely states the circumstances of the case, 
and adds, “therefore the defendant is indebted,” &c. [d] the affidavit 
is insufficient, and the defendant discharged on common bail. 

But where it is impossible to swear positively, as where the cause 
of action arose from the non payment of bills in a foreign country, it 
was held sufficient for the party to swear that they were not paid, “ to 
his knowledge and belief” in such foreign country, or elsewhere. [e] 
So, where the plaintiff sues in autre droit, it is not required that he 
should swear positively to the debt; for, if an administrator swear to 
his belief, or the commissioner of insolvents to the debt as appears by 
the insolvent’s books, or the like, and also as he verily believes, it will 
be sufficient. [f] So, the assignee of a bond or the like, will be per- 
mitted to swear to the best of his knowledge and belief. [ g] 


The affidavit must not only be positive as to the existence of the 


debt or other cause of action, but must also state, as near as may be, 
the nature of such debt, how it arose, &c. and its amount; [h] and the 
affidavit in this respect must, in general, be certain and explicit. [) 
Therefore an affidavit that the defendant “ is indebted to the plainti 
in trover;”[k] or in so much “on promises” [/] or in or about so 
much, [m] is insufficient. So, it has been held, that an affidavit that 
the defendant was indebted to the plaintiff for goods sold and deliv- 
ered, not stating, “ by the plaintiff to the defendant;” [n] or for goods 
sold and delivered to the defendant, without saying “ by the plain- 
tiff;” (9) or for goods sold and delivered for the defendant, instead of 
to the defendant { p] is bad. 

But an affidavit for money had and received on account of the 
plaintiff, without adding “ by the defendant;” ly or for money paid 
and expended by the plaintiff for the defendant’s use, without adding 
“at the defendant's request,” [7] is sufficient. 

An affidavit on a bill of exchange, or promissory note, must state 
that it is due and unpaid; [s] or some other circumstance from which 
that fact may be presumed, as the date, &c. It must also show in 
what character the defendant is sued, whether as acceptor, drawer, or 
endorser; 0 but it is not necessary to state the character in which 
the plaintiff claims. [u] 

a] 1 T. R. 83; 5 T. R. 364; 2 Burr. 655; 1 Wils. 231; 3 Wils. 154. 

6} 2 Str. 1209, 1226; 2 Burr. 655; 1 Browne, 33; 1 Wils. 231. 


e] 1 Wils. 339, 279, 121; 3 Burr. 1447; 2. R. 55; 3T. R.575. 
1 T. R. 716; 2B. & P. 48. 1H. BI. 245. [f] 4 T. R. 176; 4 Burr, 2283; 





3 McCord, 313; 1 Blackf. 112. 8 T. R. 418; 1 Wils. 232. 
h] Swan’s Stat. 647, sec.3; 1 H. Bl. 10; 5 T. R. 552. [2] 8 T. R. 27. 

k) 1H. Bl. 218. [i] 2 Doug. 467. fre] 10 Ohio Rep. 263. [n]7 East. 194; 11 East. 
315;2M. & 8.603. [0] 1 ~¥ C. L. Rep. 353; 8 East. 106. [p]2 Barn. & Ald. 596. 
fg? _ "" r 1 Eng. C. L. Rep. 239. [s] 2 Eng. C. L. Rep. 65; 2 M. &S. 475. 

t ng. C. L. 


Rep. 476. [u] 7 East. 94. 











a 
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An affidavit for so much principal and interest due on a bond, is 
sufficient, without stating the bond to be conditioned for the payment 
of money. [a] But where the affidavit merely stated the defendant 
to be indebted to the plaintiff in six thousand pounds, on a bond, in 
the penal sum of twenty thousand, it was held insufficient, as it did 
not appear what was the condition of the bond. [6] So, for interest 
money, under and by virtue of an agreement, is too general. [c] 

The cause of action must also be stated with such precision, that 
perjury may be assigned on the affidavit if untrue. Therefore, an 
affidavit that the defendant in indebted, instead of is indebted, was 
held bad. [d] 

An affidavit to hold to bail in trover, for a bill of exchange, should 
state that the bill remains unpaid; I and should, in all cases, state 
that the defendant was possessed of the article or goods, their value, 
and a conversion, either express or implied. Therefore, where it did 
not appear from the affidavit that the goods ever were in the posses- 
sion of the defendant, the Court discharged him upon common 
bail. 
ra Thaavit to hold to bail must not comprise two distinct causes of 
action at the suit of different plaintiffs; [ ¢] or at the suit of the same 
plaintiff, which cannot by law be joined; [A] otherwise the Court will 
discharge the defendant upon common bail. So, the affidavit must 
not include distinct defendants for distinct demands, which cannot be 
joined in one action; |7] and the irregularity in such cases will not, it 
seems, be waived by putting in bail. [k] 

Care should be taken that the cause of action stated in the affidavit 
should be the same for which the plaintiff intends to declare; for, if 
the declaration varies from the affidavit in the cause of action; Y or 
in the number of the defendants; {mJ or in the name of the defend- 
ant, [n] the bail will be discharged. 

This article will not be encumbered with forms of the statement of 
the causes of action. The reader is referred to books of forms for 


them. [0] 


Ill. The statement in the affidavit of the causes for issuing a Capias 
ad respondendum under the non imprisonment acts. 


The non imprisonment acts are so recent that no decisions have 
been as yet reported upon them. 

There is this peculiarity in these acts: that no judicial officer inter- 

between the filing of the affidavit and the issuing of the capias, 

to determine whether the affidavit is sufficient either in form or sub- 

stance to authorise the issuing of process. The statute however 

requires, as we have seen, one of eight particulars to be “ established” 





2 Eng. C. L. Rep. 103. Net 330. [c] 10 East 358; and see 1 Salk. 100. 

d]2 Wils. 224. GE T.R.321. [f]7T. R. 550; see Cowp.529; 1 Wils. 335. 
T. R. 688. bak ory i] | Doug. 217; 4 T. R. 697. 

T. R.254;4'T.R.577. [lj 7T.R.80. [m] 6T. R.363. [n] 13 East, 273. 

See Arch. Coll. 4. q 


‘je 
ifs 
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by the affidavit, and the clerk has no authority to issue the capias 
unless the affidavit establishes, prima facie, one of the particulars re- 
quired. 

In regard to this part of the affidavit we are met at the outset with 
the question whether it must be positive as to the existence of the 
facts, or whether it may state the facts as belief merely. 

If Courts require the particular to be stated positively, most of the 
slap of the non imprisonment acts must become dead letter.— 

or, who could swear positively to the fact that a defendant is about 
to do a certain thing, except the defendant himself; or to the intent 
which accompanied an act of the defendant. 

Now, even in regard to the cause of action, the affidavit is not re- 
quired to be positive, if the nature of the debt or other circumstances 
show, that the creditor is not in a situation to swear positively. [a] 

Most of the eight particulars relate to fraudulent acts or intents of 
the debtor which would be studiously concealed from the creditor. 

Courts will not probably render the non imprisonment acts ino 
rative, by requiring the affidavit to be made in such positive terms that 
no honest man could make oath to its truth. And yet, vague and 
unfounded suspicions, originating in vindictive or angry feelings, will 
often induce a creditor to swear that he believes what he really only 
mistrusts. The conscience of a creditor is seldom touched by a state- 
ment under oath of his opinion or belief. The statute too requires 
the particular to be “established” by the affidavit. If it must be es- 
tablished according to the common rules of evidence, and a witness, 
by those rules, cannot be even permitted, much less relied upon, to 
establish a fact, by stating his belief merely, it would seem that some- 
thing more should be required than that belief. [b] 

On the whole, it may be advisable, in those cases in which the 
creditor cannot swear to the truth of the particular, positively, but 
only to the best of his knowledge, information and belief, to also set 
forth in the affidavit the facts and circumstances, threats, or declara- 
tions, which induce that belief and establish it as prima facie true.— 
Such seems to be the practice in the state of New-York under a sta- 
tute containing provisions analagous to the one under consideration. [c 

The form, therefore, of that part of the affidavit which establishes 





[a] | H. Bl. 245; 4 T. R.176; 4 Burr, 2283; 3 McCord, 313; 1 Blackf. 112; §.'T, 
R. 418; 1 Wils. 232; 1 Whart. 320. 


6] It was formerly thought that, to obtain a ne exeat, it was enough for the plain- 
tiff to swear to his belief that the defendant was going abroad. (2 Ves. 96; 8 Id. 597, 
note.) But later decisions have qualified that rule, and it is now held that the affi- 
davit to obtain this writ must be positive, either as to the defendant’s intention to go 
abroad, or to his threats, or declarations to that effect, or to facts evincing it. ¢ Ves. 
410; 7 Id. 417; 8 Id. 597; 11 Id. 54; 16 Id. 470.) In Ex parte Fitch, (2 Wend. 298) 


where a statute required ‘* proof by two witnesses to the satisfaction of a judge,” that 
a debtor resided out of the state, to warrant the issuing of an attachment, it was held 
that an affidavit of belief by two witnesses was sufficient. And this decision is in 
some degree sustained by 16 Eng. C. L. Rep. 21; 1 Conn, 40; but see 10 Wend. 420; 
18 Id, 611; Graham’s Pr. 2d ed. 467, 


fc] Graham’s Pr. 2d ed, 467; Yeates’ Pl. & Forms, 660. 
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one of the particulars required by the non imprisonment acts may 


be as follows: 
After stating the cause of action proceed thus: 


“And this deponent further says that he has reason to believe, and 
does verily believe, that the said C. D. is about to remove [a part of | 
his property out of the jurisdiction of the said Court of Common Pleas 
and without the bounds of the state of Ohio, with intent to defraud 
his creditors, and that the grounds of that belief are, that” [here state 
the particular facts and circumstances; which must of course vary in 
each case.} Or, 


“That he has been credibly informed and believes that the said 
C. D. is about to dispose of his personal property to one L. M. and 
thereby convert the same into money for the purpose of placing it 
beyond the reach of his, the said C. D’s. creditors, and that the said 
C. D. has threatened to do so.” Or, 


“And this deponent further says that the debt and cause of action 
above set forth against the said C. D. for which suit is about to be 
brought was fraudulently contracted by the said C. D. by falsely 
representing to this deponent, that he was a merchant in good stand- 
ing and worth a large amount, and by his bringing letters of recom- 
mendation that were false,” [&c. stating the particulars. ] 


The above will probably suffice here without giving forms under 
each particular mentioned in the statute. 

If there be two or more creditors against whom the process is to be 
issued the facts set forth in the affidavit must be such as to render 
both liable to a capias for the body. [a] 


By whom to be sworns It must be sworn to by the creditor, or his 
authorised agent or atlorney.[b} Such is the language of the statute 
in regard to the affidavit filed to procure mesne process for the body. 
It seems to have been used advisedly; for the same statute [c] when 
providing for an allowance of a ca. sa. upon judgments and decrees, 
authorises the affidavit of the creditor, &c. “and such other testi- 
mony as he may present.” 

It will be no objection that all the plaintiffs did not join in the affi- 
davit. [d] 

Before whom to be sworn. As the statute requires the affidavit to be 
sworn to before a judge of the Supreme Court, or Court of Common 
Pleas, justice of the peace, or clerk of either of said Courts, [e} it 
would seem necessary in order to charge the affiant with perjury, 
that the Courts should require a strict compliance with this provision. 





[a] See 4 Ohio Rep. 154. [6] Swan’s Stat. 647, sec. 3. [e] Id. 647, sec. 4. 


d| 4T. R.176, Whether it is an objection to the affidavit that the affiant has 
been convicted of an offence which renders him incompetent as a witness seems doubt- 
ful. See 2 Str. 1148; Cowp. 116; 2 Salk. 461; 1 Cow. & Hill’s notes Phil. Ev. 65; 
1 Ashm. 57, cited. 


fe] Swan’s Stat. 647, sec. 3. 
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Extract from Judge Story’s Charge to the Grand Jury in Providences 
delivered in November, 1843s 


“ You have just passed through a crisis in your political affairs, into 
the details of which I have no desire to enter. You have passed 
through those changes, you have been engaged in the consideration 
of those great questions which are vital to the existence of all oy pel 
lics; in the consideration of those great principles of Liberty and Law 
which lie at the foundation of all civil institutions, and form the basis 
of all your liberties: 

“A Constitution, deliberately formed, has been adopted by a —— 
inajority of the people of the State, and has now gone into successful 
operation,- = 

“ Thirty-two years have passed-away since I first visited the people 
of Rhode Island in a judicial character. During that time I have 
been a witness, and a delighted witness, of its increasing growth, its 
continued progress in intelligence and morals—its increasing power 
and prosperity. I have observed its enterprising, energetic character; 
devoting itself to the best ends; its Commerce, though issuing from so 
small a territory, whitening every ocean with its sails; its Manufac- 
tures spreading through the wide world. These things afford no 
slight or unimportant subjects of consideration for a free people.— 
They form no small source of congratulation. What are they owing 
to? It is now 180 years ago this very year, I believe, since a charter 
of Government was first granted to this State, then a feeble Colony, 
scanty in numbers and destitute in means, situated in the midst of lar- 
ger and stronger states; and from that day to this it has gone steadily 
on increasing in strength and intelligence, in wealth and numbers, to 
the present day. 

“The history of the world does not present us with a charter of 
government which, though susceptible of improvement, was better 
adapted to the wants of a free people in the earlier period of their 
progress, than that which for one hundred and eighty years has con- 
stituted the basis of your laws and your institutions. It confided the 

owers of government to a free, intelligent, and virtuous people.— 
You have grown under it; you have lived in peace, and quiet, and 
prosperity beneath its rule, after every other form of government in 
this country, in existence at the time of its establishment, and many 
which came into existence long after, have been swept away by the 
hand of reform. The time at length has afrived when changes have 
been deemed necessary; when the people having outgrown their for- 
mer institutions, have felt it necessary to remodel them. The past is 
the past; the present is all that you or I have before us; the future is 
everything to those who are to come after us. God grant, that under 
this new form of government which you have established, embracing 
as it does, the very principles which gave excellence and permanence 
to the old, you may continue in the same career of increasing 
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prosperity; that you may continue to be the same moral and intelligent 
people as in the years that are past; that you may continue in the 
same course of enterprize, and industry, and virtue, which has hitherto 
resulted in bringing home peace, plenty, and happiness to every fire- 
side in this beautiful though narrow territory. If so, the change will 
be hailed as a blessing both by you and by those who succeed you. 

“ But, gentlemen, let it never be disguised from a free people, from 
those to whom are entrusted the institutions, and upon whom hang 
the destinies of a nation, let it never be concealed from them that 
every change is not an improvement; that the same intelligence, the 
same virtue and honesty which are required in laying the foundations 
of government, in creating the institutions of society, should be watch- 
ful and careful in preserving them. We have every thing to hope 
for the future, yet we must go onward with cautious footsteps. We 
must ever bear in mind that the highest wisdom which can be exerted 
in the erection of civil and social institutions is, after all, human wis- 
dom—not divine. Man can look but a little distance into the future. 
The most beautiful theories of government have been found to fade 
away at a single touch of practice, at a single test of experience.— 
When we come to examine the foundations upon which human so- 
ciety, human institutions and laws rest, it is still a difficult and un- 
solved problem, which are the most consistent with the happiness, the 
prosperity, the social, intellectual and moral progress of humanity.— 
It is still a problem which the future history of man is to determine. 

“ While you may therefore congratulate yourselveson the past, and 
look forward, not without high hopes, for the future, still there is a 
vast difference in acting upon that which is prospective only, and 
upon that which, for two hundred years, has incorporated itself into 
all your institutions, and habits and social customs. You are, in short, 
trying among yourselves what the nation at large is trying—the ex- 
periment of the widest, most extended liberty. We are the latest, 
and, if successful, probably shall be the last with whom the form of 
republican government will ever be tried. If unsuccessful, we shall 
only be as the mighty nations of the past which have made the same 
attempt before us, only a lesson to all future ages, of the folly and 
vanity of the idea of self-government by a great people. I do not 
speak words of prophecy or of fear when I tell you that there are 
thousands of hearts and intellects most deeply interested, and regard- 
ing with earnest watchfulness every movement, every change in our 
country, to see what is to be the result of American Republicanism, 
acting on its own interests, and the interests of the world. Can it be 
maintained or not? that is the question of which they are anxiously 
seeking and waiting an answer. ‘The friends of our institutions are 
looking on with alternate hope and anxiety—fearing, yet trusting— 
believing, but yet not convinced—anxious that the results of our 
efforts should be the permanent establishment of the freedom and hap- 
piness of man; but they have perceived that on one side or the other 
of this most desirable consummation is the despotism of the many, or 
the despotism of one—each equally destructive and to be dreaded. 
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“ Let it never be forgotten by you, gentlemen, that as a Republic 
is founded only on the wit of the people, so it can only be preserved 
by the morals and intelligence of the people. Without morals, the 

opular will becomes the voice of blind passion and head-long fury. 
ithout intellect, it becomes the tool of intriguing demagogues.— 
Intellect, disunited from morals, operates like a tornado—destroying 
every thing in its course to accomplish its own selfish and wicked 
purposes,” 
* * * * * * * * 
“In conclusion, gentlemen, permit me to say, if your Courts, under 
our noble Constitution have thus protected all your rights—if that 
instrument, and the laws which have been framed under it, have en- 
deavored to provide a remedy for every wrong which can befall you, 
be you on the solitary deep, with only the heavens above you and the 
waters beneath, or on the solid land, beyond the jurisdiction and pro- 
tection of state laws—if the guardian power of the United States has 
been around you, watching ever for your support, protection and suc- 
cor—if this be so, what is your duty on the other hand? Is it not to 
preserve this beautiful system of yours uncorrupted, as far as your 
influence and labors can do it, to the latest time? Carry with you in 
your hearts, gentlemen, to the grave, the principle that next to the 
duty which you owe to God, there is none higher and more sacred 
than that which you owe to your country.” 





Circuit Court of the United States for the Western District of 
Pennsylvania, November Term, 1843. 


Bisor v. Stockton anp More. 
[=xtract from the Pittsburgh Spirit of the Age, of November 27th, 1843.] 


Held, that the proprietor of a stage coach is liable for an injury done to a passenger 
by upsetting, in consequence of the driver being intoxicated, although his reputa- 
tion asa driver was until then of the highest character, and he had never been 
known to be intoxicated before. 


Tue case of Miss Bisnor of McConnellsville, Ohio, against Srocx- 
ton & Mors, proprietors of a stage line running from Baltimore to 
Wheeling, has been occupying most of the past week in the Circuit 
Court of the United States for the Western District of Pennsylvania, 
now sitting in this city, Judges Batpwin and Irwin on the Bench. 


Messrs. Bropte and McCanoptess for the plaintiff; Messrs. Wasn- 
incToN, Manon and Loomis, for the defendants. 


The action was brought to recover damages for injuries sustained 
by Miss Bishop by the upsetting of a stage of the defendants in Jan- 
uary, 1842. The upset occurred 1} miles east of Uniontown, Fayette 
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county. Both parties agreed that the stage was upset, that Miss Bish- 
op’s arm was broken, her elbow badly strained or bruised, her face 
cut or scratched in several places, a wound in the scalp two inches 
long, and the upper lip cut and swollen so as to produce some defor- 
mity which is gradually subsiding, 

Miss Bishop was first treated for her injuries by Dr. Campbell in 
Uniontown. About thirty-six hours after the injury, she left Union- 
town and travelled by stage to Wheeling, thence by steamboat to 
Marietta, Ohio, and up the Muskingum to McConnellsville, where 
she was attended by Dr. Thompson, for about eight weeks. 

The plaintiff’s counsel asked not only compensatory but exemplary 
damages, charging the accident to the drunkenness of the driver.— 
The driver, James Corbin, took the box at Farmington, 10 miles east 
of Uniontown; then, according to the testimony of James McCaully, 
(the driver who delivered the passengers to him) he was duly sober. 

Mr. Bishop, brother of the plaintiff, and Mr. Wadsworth, testified 
that the driver stopped at Snyder’s, three miles from Farmington.— 
Snyder swore that he was drunk when he came into his house; he 
asked for liquor and was refused—two miles further he again stopped 
at Downer’s tavern, went into the house three times, remaining alto- 

ether about 15 minutes; here he was overtaken by another stage 

river, James Smith. Smith testified that Corbin was drunk, stagger- 
ing—and that each of them watched the horses while in turn they went 
in to drink. Smith observing Corbin’s condition told him to drive 
slow. Corbin answered “If you expect to keep up with me you 
must drive damned fast,” mounted his box, cracked his whip, shouted, 
and in three minutes was out of sight. Here the descent of the Lau- 
rel hill commences; the passengers say that up to this time their ride 
was agreeable, but now became extremely rough and rapid. They 
descended the mountain, however, safely, passed along the level be- 
low, ascended a little hill, descended it at a trot, and somewhere near 
the bottom struck a log, were upset, and Miss Bishop injured as before 
described, the other passengers escaping unhurt. Corbin fell under 
the stage, and was considerably injured. Corbin was sworn, and he 
also proved that he was drunk when the injury happened—that he 
remembers nothing that took place from the time he left Downer’s, 
the last stopping place. He denied to Stockton and his agent that he 
was drunk, and even denied it lately to Mr. Lauson. He has not 
been in the employ of Stockton since. 

The defendants proved that Corbin was a sober, trust-worthy man, 
never known to be drunk, scarcely ever seen to drink—one of the 
best drivers on the route—a crack driver—and their counsel labored 





to discredit his testimony against himself before the jury; he took the 
pledge a year ago, and is now, at least,a sober man. Defendants 

roved that Stockton, who resides in Uniontown, is more than usually 
attentive to his coaches, and watchful of the security of his passengers, 
and their counsel insisted that exemplary damages could not be given 
against a stage proprietor who exerted all due diligence, care and 
attention for the safety of his passengers,—that exemplary or vindictive 
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damages are given only to punish neglect, incompetency and heed- 
lessness, but their client was proved derelict in nothing that could be 
required from human skil] and care. They seemed to concede that, 
as the law stands, stage owners are answerable in compensatory dama- 
ges for injuries sustained by passengers, though they result from acci- 
dent to which no blame attaches. They ascribed the upset to the 
darkness of the night (happened between 5 and 6 o’clock in the eve- 
ning) and the log which was proved to be lying endwise over the 
summer road, reaching nearly if not quite to the McAdamized part of 
the turnpike, The counsel for the plaintiff relied upon the testimony 
of the two male passengers, Snyder, Smith, and Corbin himself, for 
the proof that he was drunk, and from the fact that the log is lying 
on the same place still that it could not be in the road of stages, or 
occasion danger to a sober and capable driver. 

The defendants urged that the greater part of the pain and injury 
to the arm was oceasioned by Miss Bishop’s travelling home before it 
was healed, at 

The plaintiffs answered that she was a stranger, poor, and likely to 
suffer more from distress and anxiety abroad, sick, than by travelling 
home at the time she did. Dr. Campbell advised that it was better 
for her to travel by easy stages immediately after the accident than 
after the bone would commence to knit. When she arrived at home 
in Ohio, the arm was crooked, the bandage disarranged, and the 
elbow joint very painful; the joint is now perfectly restored, and the 
arm well and strong, but an inch shorter than before. The fracture 
was an oblique one. 

Miss Bishop’s friends asked Stockton at Uniontown, the day after 
the injury, to refund so much of the fare as they had paid, for the 
proportion of the route from Uniontown to Wheeling, (they had paid 
their passage from Hagerstown through) so that they might leave the 
road at Brownsville, and go down the river by steamboat from that 
place—he refused, but gave them a stage to themselves, under their 
own direction, with the privilege of keeping it a week, if they pleased, 
on the road to Wheeling, (a distance of sixty miles.) They actually 
made the journey in one day—and that the second day after the ac- 
cident, the gentlemen supporting the sufferer to protect her from the 
jolting of the stage,—her sister-in-law was in company. 


Judge Batpwin charged the jury at great length upon the law of 
the case. 

He instructed the jury that the case concerns the public as well as 
the parties, That all stage proprietors, owners of vessels, steamboats, 
railroad cars, &c. are bound to provide vessels, vehicles, &c. every 
way fitted to encounter all the ordinary perils of the journey, but are 
not accountable for accidents against human foresight, skill, and care. 
That common carriers, such as transporters of merchandise, are abso- 
lutely liable for all accidents; but stage proprietors are liable for any 
want of proper care in providing and conducting their vehicles. That 
the a machinery, animate and inanimate, are the agents of the 
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proprietor, and for each and all he is answerable. That these prin- 
ciples ought to be rigidly enforced, but at the same time both cau- 
tiously and truly applied to the facts of the case. It is as much a 
duty to protect the owners who do their whole duty, as it is to protect 
passengers and the public. The mere fact of an upset raises a legal 
presumption of negligence—it supposes a default and supplies, (in 
legal contemplation,) the evidence of such negligence and unskilful- 
ness as makes the owners responsible in damages. This presumption 
may be met and refuted by the circumstances of the case; the pre- 
sumption is then destroyed, and the plaintiff must prove such default. 
If there is no default on the part of the defendants the plaintiff can- 
not recover in this action. 

The proprietor of a stage coach does not warrant the security of 
his passengers, absolutely, as in the case of a common carrier, and is 
not responsible for mere accidents. He warrants their safety so far 
only as human vigilance and care can go. 

If the driver was drunk at the time of the accident, but up to that 
time was trustworthy and sober, the proprietor is responsible; no pre- 
vious care or caution of the proprietor will excuse him; the liability of 
the defendants depends upon the conduct as well as upon the character 
of the driver. F 

If the defendants have failed to account for the accident in such a ; 
way as will entirely justify them and their agents, then the enquiry’: 
will be what amount of damages shall be given? Shall they be com- 
pensatory or exemplary? Compensatory damages are given to restore 
or make whole again, or make reparation for loss, injury, or suffering, 
past and future. In estimating damages, more than the expenses of 
the plaintiff are to be included; pain, whethér bodily or mental may 
be allowed for. When a woman is injured or deformed, the injury to 
her personal appearance may properly be considered in the verdict. 
All injuries, whether to the person, mind or pocket, may be taken into 
account; even the position of the complainant and her condition in 
life may, also, be considered. The extent of the damages is in the 
discretion of the jury. Thus far, damages are merely compensatory. 
But further vindictive or exemplary damages may be given to indem- 
nify the public for past injuries and damages, and to protect the 
community from future risks and wrongs. Contracts for carrying 
passengers are made not only with the party to the transaction, but 
they are also made with the public as strongly as if they were so 
expressed and signed and sealed. But to justify exemplary damages, 
the injury must be more than a mere private loss or injury, it must 
have been occasioned by such negligence, unskilfulness or reckless- 
ness as concerns the safety of the traveling public. 

The circumstances to be considered here in this case are the drun- 
kenness of the driver, his conduct before, at the time of the accident, 
and afterwards. Circumstances both before and after the disaster 
may either mitigate or aggravate the injury, and ought to be so con- 
sidered. If the owner was in fact ignorant of the driver’s intem- 
perate habits, this fact might lessen the verdict so far as vindictive 
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damages are concerned, although in law the owner is the driver, and 
he is just as responsible for the act of his agent as for his own. The 
fact of the plaintiff’s leaving Uniontown before her arm was healed 
up, I think ought not to lessen your verdict; her remaining theré was 
porere as perilous to her as her traveling homeward when she did. 

f the defendants have performed all their duty, they are not liable. 
The facts are for you, it is for the bench to lay down the law which 
governs the case. 

so Jury returned a verdict for the plaintiff for $6,500, and costs 
of suit. 


Nore sy Tue Eprror. I know of no legal matters in which the 
public at large are more interested, than those which relate to the 
safety of passengers and property, in the various modes of transporta- 
tion now in use. _Hence I have transferred the report of the above 
case, at length, from the newspapers to the pages of this journal. 

From the same source I learn that, at the United States Circuit 
Court recently sitting in Rhode Island, the captain of a steamboat 
was sentenced to pay a fine of $300, for not having the requisite safe~ 
ty boats, as provided by the act of Congress. 

Also, that a captain of a steamboat was recently tried, in Philadel- 
phia, on a charge of Manslaughter, for running down a small boat in 
the Delaware river, whereby a man was drowned; but the proof of 
negligence was not strong enough to procure a conviction. 





Circuit Court of the United States for the District of Ohio, December 
Term, 1842. 


Dor ex vem. Srurcess v. Tue Bank or CLevELAND. 
[Reported by Judge McLean.] 


A judgment has relation to the first day of the term, and from that time constitutes a 
lien on the lands of the defendant, which lie within the jurisdiction of the Court. 

A mortgage, under the act of 1831, takes effect only from the time it is left for record. 

The statute makes the recording of the mortgage a part of its execution. 

The mortgage first recorded, will create a paramount lien to one of prior date, which 
has not been recorded. 

The peculiar provisionsof the statute, would seem to preclude an equitable mortgage,- 
which had not been first recorded. 


Messrs. Swayne and Payne, appeared for the lessor of the plaintiff; 
and Mr. Anprews for the defendant. 


Opinion of the Court by McLean, J. The fee to the land in 
controversy being vested in one Vantine, he mortgaged it to the 
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defendants on the 8th of June, 1839. The mortgage was left f6r 
record the 2d of July following. Vantine still continued to occupy 
the premises, after the mortgage, under a lease from the defendants. 

At July term, 1839, Sturgess obtained a judgment in this Court 
against Vantine for $3,820. The Court commenced on the first day 
of the month. An execution was issued on the judgment, which being 
levied on the premises in dispute, was sold to Sturgess, who holds the 
Marshal’s deed, 

At the time the judgment was entered, there was no notice of the 
mortgage, but plaintiff’s counsel had notice of it before the levy and 
sale. 

On this statement of facts the question arises, which of the parties 
have the prior lien. The 8th section of the act relating to the reé 
cording of deeds of the Ist of Jane, 1831, provides, “ that all mortga- 
ges executed agreeably to the provisions of this act, shall be recorded, 
&c. and shall take effect from the time when the same are recorded. 
And if two or more mortgages are presented for record on the same 
day, they shall take effect from the order of presentation for record; 
the first presented shall be the first recorded, and the first recorded 
shall have preference.” 

This statute introduces a new principle as to mortgages. ° Prior to 
it, the recording of a mortgage operated only as a notice to subse- 
quent purchasers, but under the statute the mortgage takes effect only 
from the time it is recorded. Before this, the instrument has no va- 
lidity as a mortgage. ‘This is controverted by the defendant’s counsel 
who insists, that such an instrument may take effect as an equitable 
mortgage before it is recorded. That even where a mortgage is de« 
fectively executed, still it may create an equitable lien against a 
subsequent purchaser with notice. And that an unrecorded mort- 
gage, under the above statute, must at least be considered of equal 
validity to one defectively executed. 

The case of the Bank of Muskingum v. Carpenter, (7 Ohio Rep. 21) 
which was in chancery, arose on a mortgage, dated in 1816, which 
had but one witness, the statute requiring two; but being prior to the 
judgment, under which a lien was asserted, was held to create a prior 
and equitable lien. The act of 1831 could have had no effect upon 
that instrument. 

In Magee v. Beatty; (8 Ohio, 396) which was also in chancery, the 
question was raised whether a mortgage of a date prior to the judg- 
ment, though not recorded, created a paramount lien. The mortgage 
was left for record with the recorder before the judgment, and, the 
judges divided on the point whether that, under the act of 1831 crea- 
ted a lien. In 1838 an act was passed declaring that the lien com- 
menced, under the act of 1831, from the time the deed was left for 
record. This, in the opinion of the two judges who gave a different 
construction to that act, removed the difficulty. If the en 
act gave a different construction to the act of 1831, from that whic 
its words required; and created a lien under that act which did not 
before exist, it is very clear that effeet could only be given to the’ 
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declaratory act from its passage. But there would seem to be little 
doubt that the true construction of the act of 1831, created a lien 
from the time the deed was left for record. In doing this the mort- 
gagee did all he could do, and all the law required of him, to consti- 
tute notice. 

In this case the judgment, having relation to the first day of the 
term, created a prior legal lien to the mortgage, which was left for 
record the day after, and the question is whether the mortgage having 
been signed some days prior created an equitable lien. At the time 
the judgment was entered the plaintiff had no notice of the mortgage, 
but he had notice before the levy and sale. 

The act of 1831 declares that the mortgage “shall take effect from 
the time it shall be recorded.” It cannot, therefore, as a mortgage, 
take effect before it is recorded. And if the effect depends upon the 
recording of the instrument, the recording of it is a part of its execu- 
tion. That the legislature have.the power to prescribe the form of a 
deed, and say when it shall take effect is undoubted. 

This view excludes the notion that an unrecorded mortgage may 
create an equitable lien, under the above act. The act declares that 
the mortgage “ first presented shall be first recorded, and the one first 
recorded shall have preference.” Now suppose the junior mortgage 
shall be first presented and recorded, shall it not have the preference? 
The statute so provides, and this excludes any equitable lien under the 
mortgage prior in date but not recorded. There would seem to be 
no fallacy in this construction of the act. 

The case of Lake v. Doud ct al. (10 Ohio, 415) it is insisted is in 
opposition to this construction, It is true the Court in that case say, 
“this although not a legal, is an equitable mortgage, and may be en- 
forced in equity; and will be preferred when of prior date to a subse- 
quent judgment.” And the Court refer to the above cited case of the 
Bank of Muskingum v. Carpenter as sustaining the position stated.— 
Now on general principles this view is correct, but it is not sustaina- 
ble under the act of 1831. And the Court seem not to have adverted 
to the peculiar provisions of that act. But the case did not turn on 
that point: The deed which was set up against the mortgage the 
Court say, “could not have been executed in good faith, and that it 
was fraudulent and void as to creditors and subsequent purchasers.” 

There is no difference between a general and special lien, which 
can affect this question. Equity,in a proper case, would direct a 
prior general lien to be first asserted against any property not inclu- 
ded in the special lien, in order that both liens might be satisfied. A 
general lien is a charge on all the real estate of the party, and a spe- 
cial lien only on the part specified. Each lien is equaily good from 
its date, and no other preference except that which rises from priority 
can be given. 

In the case under consideration the judgment, having been entered 
one day before the mortgage was left for record, has the prior and 
paramount lien. 

Judgment for the lessor of the plaintifi. 

27 
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Rush Circuit Court, Fall Term, 1843. 


Tue Srare or Inprana v. Exiza Hussarp. 
[Reported by P. A. HackLeman.] 


Where a daughter takes the life of her father, as a necessary means of preventing him 
from killing her mother, it is justifiable homicide. , 
Where insanity is relied upon as a defence to the charge of murder, the evidence 
must satisfy the jury that the prisoner, at the time of killing, knew not that it 

was in violation of the laws of God and man. 


Tue defendant in this case was charged with murdering her father.— 
The indictment contained but one count. The trial occupied about 
three days of the term—the Hon. James Perry, President Judge of 
the Sixth Circuit, presiding. 

The testimony was substantially as follows:—On the evening of the 
20th of May, 1843, Philip Barger, father of the prisoner, returned 
home about sunset, in a state of intoxication, and became angry at 
his wife, Mary, mother of the prisoner. After some difficulty in the 
yard, in presence of the prisoner, he dragged his wife into the house, 
threw her on a bed, beat and choked her, tore off her handkerchief, 
pulled her hair, and swore that he would “see her liver.” The pris- 
oner was on the porch but a few feet from the room into which the 
father dragged the mother, engaged at spinning. John, a son of the 
deceased, had been at the house before the return of the father, but, 
on seeing him approach fled to the orchard, as he had been previously 
forbidden to return home, and was at the time living with an uncle. 
The difficulty betwixt the father and mother occasioned considerable 
screaming on the part of the prisoner, and a small sister, which 
alarmed John in the orchard, and he ran to the house, but did not 
attempt to enter it. He found the prisoner at the south end of the 
house, apparently very much alarmed. She said she would get the 
axe and kill her father if he did not quit abusing her mother. John 
was afraid to go into the house, though he apprehended, before he 
left the orchard, that his father might kill his mother. He told the 
prisoner not to kill him; but she dropped her child, got an old axe 
which was lying on the porch, and entered the house. The father 
was still beating the mother. John heard the mother say once or 
twice, “ Eliza beg for me.” He then went to the west door of the 
room, where he saw the prisoner strike the deceased one or two blows 
with the poll of the axe, on the back part of the head, after which he 
relaxed his hold upon his wife and sank upon the bed. His wife 
sprang from the bed and escaped into the orchard, accompanied by 
John. The prisoner followed them some twenty yards, but was not 
observed to follow any farther. When at the distance of one hun- 
dred and fifty yards from the house, Jobn heard a noise like some 
person falling on the floor, and a noise like some person stamping on 
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the floor, and ran back to the house, where he found the prisoner 
standing with the axe in her hand, and the deceased lying upon the 
floor, dead. There were seven wounds on the back part of the head, 
five from the edge, and two from the poll of the instrument, either of 
which would have produced death. 

The deceased was a drunken, turbulent, vicious, bad man; had 
neglected the education of his children; had often abused and beaten 
his wife; had threatened to kill her on previous occasions, and once 
ran after her with an open knife. He had very frequently abused 
the prisoner; had whipped her once or twice with a wagon whip; and 
had attempted to have carnal knowledge of her. 

That part of the testimony relied on to establish the insanity of the 
prisoner is omitted, as enough will appear in the charge of the Court, 
to give an idea of its nature and extent. 


The prosecution was conductéd by J. T. Exziorr, Prosecuting At- 
torney of the Sixth Circuit, and G. B. Trveney; and the defence by 
R. S. Cox, P. A. Hackieman, 8S. W. Parker and J. Justice. 


Two grounds of defence were relied on. First, that the homicide 
was perpetrated by the prisoner in the necessary defence of her 
mother. Secondly, that the prisoner was laboring under mental de- 
rangement. Counsel cited 4 Black. Com. 180, 182, 186; Arch. Crim. 
Plead. 318; 2 Tom. Law Dic. 151: 1 Russ. on Crime, 549, 551, 552, 
and sundry other authorities in support of the first branch of the de- 
fence; and numerous cases from Beck’s Med. Jur., and Chitty’s Med. 
Jur. in support of the second. These were reviewed and contro- 
verted by the prosecuting attorney, who cited other authorities in 
support of his own positions. 

Amongst others, the prisoner’s counsel asked the Court to give the 
following instructions to the jury:— 

1. That if the jury are satisfied from the evidence, that the deceased 
came to his death in an attempt to commit a felony on the mother of 
the prisoner, by killing, maiming, or committing any other felony on 
her person, the prisoner had a right to kill him to prevent such felony. 

2. If the jury should believe that Mary Barger would have had the 
right, under the circumstances, to take the life of the deceased in her 
own defence, the prisoner, being her daughter, had the same right. 

3. If the jury believe that the life of Mary Barger was in imminent 
peril, and the prisoner had a well grounded fear that such was the 
fact, she had a right to interpose and take the life of the assailant. 

4, That where a known felony is attempted upon any one, not only 
the person assaulted may repel force by force, but his servant or child, 
or any other person present, may interpose to prevent the mischief; 
and if death ensue, the party so interposing will be justified. 

5. If the jury believe that the deceased was a desperate man; that 
he had assaulted his wife, and, swearing that he would “see hep 
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liver,” seized her and thrust her back upon the bed, where she could 
not retreat further, and was engaged in beating and choking her, 
when the fatal blow was struck by the prisoner, she was justifiable in 
striking the blow. 

6. To determine the imminency of the danger, the jury will look 
at all the facts of the case, particularly those that go to indicate the 
desperate character of the deceased, as well as the positive declara- 
tions of the witnesses present at the time of the killing. 

7. If the jury should believe that the prisoner, at the time of com- 
mitting the act, was insane, that is, not capable of determining, that in 
the commission of the particular offence complained of, she was offend- 
ing against the laws of God and of nature, they should find a verdict 
of acquittal. 

8. As to the question of insanity, the true point for the jury is, not 
whether the prisoner was capable of distinguishing between right and 
wrong; but whether she knew that she was committing an offence 
against the Jaws of God and nature? 

9. A well grounded belief that a known felony is about to be com- 
mitted, will justify a homicide, to prevent the act. 

10. If the prisoner was insane on the subject of her father, his out- 
rages, and the matter of the killing, although sane on all other sub- 
jects, she must be acquitted. 

11. If the witnesses examined have testified to insane acts of the 
prisoner, and that she was insane shortly prior to the killing, and if 
the jury are not clearly satisfied that she was of sound mind at the 
time of the killing, they should acquit, 

The Court refused to give any except the three last charges.— 


They are stated in this connexion, not so much to show what occurred 


during the trial, as to direct the attention of the profession to the 
subject. Had the prisoner any greater right to interfere than a stran- 
ger? And would she have to show a greater provocation, in order to 
render the killing excusable, than if the assailant had been a stranger, 
and she had stood in the relation she did to her mother? 


The Court instructed the jury substantially as follows:—The in- 
dictment charges the prisoner with feloniously and of her malice 
aforethought killing Philip Barger, a reasonable being, in the peace 
of the state. To sustain this prosecution the state must prove the 
killing of Philip Barger by the prisoner, and that this killing was felo- 
nious, unlawful, and of her malice aforethought, Malice is of two 
kinds, express and implied. Express malice is usually evinced by 
antecedent menaces, former grudges, and lying in wait to commit the 
act. Implied malice is such as the law infers from the commission of 
the act. All killing is, by law, presumed to be with malice; and to 
justify the killing, and repel the malice, the accused must show the 
Justification or excuse, unless it is disclosed by the evidence on the 

rt of the prosecution. For the purpose of ascertaining whether 
express malice accompanied this act, you may Jook at the menaces 
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and threats made by the prisoner, previous to the act; and if these 
should not satisfy you that the killing was with such malice, you will 
direct your attention to the circumstances of the killing. If the pris- 
oner, without justifiable cause, unlawfully struck the deceased with an 
axe, both with the edge and back, and those strokes produced instant 
death; and if you regard the instrument as one likely to produce 
death, you have a right to infer that the killing was malicious. 

Homicide, which includes all killing of human beings, is divided into 
three kinds. The first is felonious homicide, including a killing with 
malice aforethought, called murder; and a killing without such malice, 
called manslaughter. ‘The second kind of homicide is that which is 
denominated justifiable, as where an officer executes another person 
under the judgment of a Court, or kills another in suppressing a riot, 
or in taking one accused of a crime; or where a felony is attempted, 
and a third persen, who is present, interferes to prevent the commis- 
sion of the felony. The third kind of homicide, denominated excu- 
sable, is when the killing is accidental, without negligence or bad 
intention; or where the killing is in defence of the accused, his wife, 
husband, child, parent, servant or ward, 

Assuming, for the present, the sanity of the defendant, we proceed 
to give you some instructions as applying to the evidence already 
stated. We have said that if the prisoner killed Philip Barger, with- 
out any circumstances which would mitigate the malice, or show a 
justification or excuse, she would be guilty of murder; but if the kill- 
ing was committed without justification or excuse, and at the same 
time without premeditated malice, she would be guilty of man- 
slaughter. 

If the evidence satisfies you, that while Philip Barger was holding 
his wife on the bed in the manner spoken of by the witnesses, and if 
while he was beating and choking her, and pulling her hair, the 
prisoner went into the house to the rescue of her mother, and with an 
axe struck the deceased with the poll thereof, by which death was 
produced, and then ran some distance from the house, and returned 
and gave him four or five other strokes with the edge and poll of the 
axe; the killing, if the instrument was such as would be likely to pro- 
duce death, would be murder, without further explanation.. 

Though the father may have been beating and abusing the mother, 
this did not justify killing the father, unless the deceased was beating 
the mother under such circumstances as to lead the accused to the 
reasonable conclusion, that the deceased intended to kill the mother. 
Any one present at the time when a murder is about to be committed, 
may slay the assailant, if the perpetration of the offence cannot be 
prevented in any other reasonable way. In the present case, if you 
are satisfied, that the deceased was so abusing his wife as to lead any 
one present to the conclusion that he intended to kill her, and that he 
was then in the act of killing her, and there was no other means by 
which he could have been prevented; that person would have been 
justified in taking his life. But in such a case the evidence ought to be 
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such as to satisfy you clearly that his intention was to kill the mother, 
and that there was not any other means of preventing it. To sum 
up our instructions on this branch of the subject and state them in 
their inverse order, we desire you to enquire, first, whether the father 
intended to kill the mother, and whether that killing could have been 

revented by any other means than were used by the prisoner. If 
you find that the killing of the mother was intended by the deceased, 
and that it could have been avoided in no other way than by killing 
the deceased, the killing was justifiable, and you should find the 
prisoner not guilty. But should you believe from the evidence that 
she was not justifiable, under the law, in killing the deceased, you 
will in the second place determine under our former instructions 
whether the killing amounts to manslaughter or murder. 

Your enquiries are not, however, to stop here. The accused 
alleges insanity at the time of committing the act; and this subject 
claims your attentive consideration, first, because the question of san- 
ity or insanity is one of difficult determination; and secondly, her 
criminal responsibility may depend upon it. 

The witnesses in the case have stated, among other things, that 
some years ago, and previous to her marriage, the prisoner was a neat, 

rudent, industrious girl. She married contrary to her father’s wish, 
who treated her and her husband with great unkindness. Some time 
after her marriage, her husband left her, and for a while she lived, or 
rather wandered about from place to place, manifesting a discontented 
and unhappy disposition; neglected her person, ate with irregularity, 
slept cold and without clothes in an open house, exhibited freaks of 

assion and dislike towards her father, and threatened to kill him if 
be should again attempt certain acts of violence upon her. She 
complained very constantly of her father’s unkindness, and often 
seemed melancholy. Her clothes were neglected, she became dirty 
and careless in her dress, and exhibited no shame for the want of 
these attentions. She also had some physical ills which are the usual 
attendants of mental alienation. Report had charged her with some 
irregularity; and in confirmation of this charge, she had had a child 
after her separation from her husband, at such time, and under such 
circumstances, as to leave little doubt of improper connexion. 

The law presumes all persons of the age of fourteen years and up- 
wards capable of committing crimes. This presumption may be 
rebutted by proof of mental incapacity, or alienation of mind.— 
Whether the prisoner labored under this alienation of mind, is the 
a to which your attention should be directed; and if you should 

nd that such was the condition of her mind, you should acquit her 
without any reference to the previous enquiries to which we have 
directed your attention. 

The line which marks the termination of sanity and the beginning 
of insanity has never been defined; and it is the want of this well 
defined boundary that renders all enquiries on the subject of insanity 
of so much practical difficulty. But this is not all; very many of the 
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symptoms which characterize insanity may have their existence with 
other diseases, when the mind is sound. We speak more particularly 
of the physical symptoms which ordinarily attend insanity, and other 
diseases. Where a delusion, or a hallucination of the mind exists, the 
indications of insanity will of course be more obvious, than when con- 
fined to mere outward physical manifestations. There is another 
difficulty attending all examinations of this kind. Although there are 
manifestations of alienation of mind, do they exist to such an extent 
as to exempt the accused from criminal responsibility? ‘The existence 
of violent passions is attended with a partial aberration of intellect; 
but mere passion in no instance can save the perpetrator of an act 
from criminal accountability. ‘There must be something beyond this; 
something which shows you that the accused did not know that she 
was violating the laws of God or man. ‘This is the true question— 
did the prisoner, at the time of committing the act, know that she was 
violating the laws of God and man? Any statement of the various 
kinds of insanity is at this time wholly unnecessary. The witnesses 
have principally confined their statements to three species of aliena- 
tion. The first is dementia, or an incapacity of associating the per- 
ceptions or conceptions of the mind, in such a manner as to feel their 
relations and form a correct judgment. The second is melancholy, 
which is an attendant on insanity. The third is moral insanity, or 
madness, which consists in a morbid perversion of the natural feelings, 
affections, inclinations, temper, habits, and moral dispositions, without 
any lesion of the intellect, or knowing and reasoning faculties, and 
without any maniacal hallucination. By what means you are to dis- 
tinguish these kinds of insanity, you have been informed by the wit- 
nesses and the authorities read to you. 

Whatever may be the kind of insanity which the physical symp- 
toms, or mental phenomena exhibited, at and before the time of 
committing the otras, the question still will occur to you—Did she 
know that she was violating the laws of God and man? 

In determining what credit is due to each witness, you will reflect 
that credit is due to a witness in proportion to his capacity and wil- 
lingness to state truth, to make his statement with a full knowledge of 
what he says, and to make that statement without any interest or false 
coloring, or any intention to serve either of the parties. The whole 
case is before you, and it is for you to say whether the prisoner is 
guilty of murder, or manslaughter, or not guilty of any offence. If 
you entertain reasonable doubts of the prisoner’s guilt, you should 
acquit; and in coming to a conclusion on the subject you are made 
the judges of the law and the facts of the case. 

The jury after a short absence, returned a verdict of not guilty, 
and the prisoner was discharged. She had been in prison about five 
months awaiting her trial. 























216 Ohio Turnpike Company v. Howard. 


Court of Common Pleas, Clermont county, Ohio, October Term, 1843. 


Tue Omo Turnere Company v. Witiiam Howarp. 
[Reported by Owen T. Fisupackx, President Judge of the Tenth Judicial Circnit.] 


A receiver appointed under the act to regulate the mode of collecting debts against 
Turnpike Companies, &c. passed March 5th, 1842, does not necessarily possess 
the power to appoint gate-keepers, or contract for necessary repairs on such road. 

The Court will from time to time, when necessary, enlarge the powers of the receiver 
so as to secure the object of his appointment, and give him full protection in the 
discharge of his duties. 


Severat decrees having been rendered at a former term of this 
Court in favor of the creditors of the Ohio Turnpike Company, and 
William Howard having been appointed receiver in each several 
case, and a portion of the tolls collected at the gates on the road 
having come to his hands, a motion is now made, on behalf of the 
company, for an order on the receiver to pay over to the officers and 
agents of the company the sum of $4,000, for the purpose of making 
necessary repairs on the road. 

On the part of the creditors and the receiver, this motion is resisted, 
on the ground that the act of the legislature of Ohio, passed March 
5th, 1842, invests the receiver with competent power to direct and 
superintend the construction of such repairs on the road as from time 
to time he might deem necessary and proper, and that he also pos- 
sesses the further power to appoint and contro] the gate-keepers on 
the road, according to his own judgment and discretion. 

The company however deny that the exercise of such powers are 
conferred on the receiver by the act in question, either in express 
words or by necessary implication; or that the making of repairs on 
the road, the appointment of the collectors of tolls, &c. are essential 
to the proper discharge of the duties of the receiver; and insist that 
there are duties, obligations and penalties imposed by the several laws 
in force in relation to turnpike companies, from which they are not 
relieved by the act of March, 1842, and that those duties are not 
thrown upon the receiver. 

If it can be perceived, that the Ohio Turnpike Company can and 
does retain the power to exercise its corporate franchises in the ap- 
pointment of toll gatherers at the several gates, and the directing ‘and 
making the necessary repairs on the road, and that the exercise of 
such powers does not necessarily come in conflict with the powers and 
duties of the receiver, then it might be supposed that there was no 
serious difficulty in the present question. 

Reference has been made to the several acts regulating the duties, 
liabilities and rights of turnpike companies as furnishing means to a 
correct conclusion on this question. 
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The act of January 7th, 1817, (Swan’s Stat. 976. sec. 4) provides 


that each director, when elected, shall take an oath or affirmation, 
diligently and impartially to discharge the duties of his office. 

he 5th section of the same act provides “that the president and 
directors shall appoint such officers and agents as may be necessary,” 
&c. By the 17th section it is further provided, “ that such compa- 
nies shall keep an account of their expenses—that the state or county 
may purchase their road—that their books shall be open to inspec- 
tion,” &c.; and on refusal to comply with the provisions of this section 
the corporate powers must cease and determine. 

By the act of 10th March, 1836, (Swan’s Stat. 983) the Court of 
Common Pleas are clothed with power to appoint inspectors of turn- 
pike roads. The 6th section provides, that, for neglecting to keep 
the road in repair, the gates may be thrown open; and the gate-keeper 
is made liable to a penalty, if he demand or receive any toll, whilst 
the road shall remain unrepaired; and the company shall be liable to 
any person injured by reason of the road remaining out of repair. 

The act of March, 1840, (Swan’s Stat. 863) provides for declaring 
of dividends, and reporting to the Auditor of State; and imposes upon 
the company the penalty of $500 for neglect of duty. 

By the act of March, 1841, it is further provided, that turnpike 
companies (when the state is, or may become a stockholder) are 
authorized, with the consent of the board of public works, to graduate 
the tolls, &c. 

By the charter of this company we find, that the directors, when 
elected, are required to take an oath; they shall elect a president who 
shall sign all contracts; and the president and directors shall in all 
cases manage the concerns of the company, appoint such officers and 
agents as may be necessary, fill all vacancies, and may require an 
oath or affirmation of any of the agents of the company. Penalties 
are imposed for not keeping the road in repair—the directors shall 
keep a fair account of their expenses—their books shall be kept open 
to the inspection of the agents of the state—and a forfeiture of the 
— franchises is declared on a failure of duty. 

he several acts of a general nature, together with the act of in- 
corporation, leaves no doubt as to the specific powers, duties and lia- 
bilities of the company, its officers and agents. 

The directors shall take an oath—they may cause an oath to be 
administered to any of its agents—they may consult with the board 
of public works on the graduation of tolls—they shall keep an account 
of their expenses—their books shall be open to inspection—inspectors 
under the appointment of Court may order the gates to be thrown 
open, and a penalty is imposed for the reception of tolls whilst the 
road is out of repair—they are exposed to damages sustained in con- 
sequence of the road being out of repair—the company is liable to 
make compensation to the owners of land from which materials may 
be taken for the purpose of repairs, and they are exposed to a for 
feiture of the corporate franchises for a neglect of duty. 

If the act of 1842 gives the receiver the power of appointing gate- 

28 

















Seteeeaeseeaes eee 








A lense ene i cian 
ee. a. 





218 Ohio Turnpike Company v. Howard. 


keepers, of contracting for and directing the necessary repairs on the 
road, what are the functions left to be performed by the company, its 
officers or its agents? Can the penalties, which are provided for in 
the acts referred to, be enforced? and upon whom will the liability 
rest? Who shall sign the contracts for repairs?’ Who administer the 
oath to the gate-keepers? And how, and by whom shall compensa- 
tion be made to the owners of land, from which materials are taken 
for repairs? 

If the legislature, by the act of March, 1842, intended to divest the 
company of those powers and duties, and to discharge it from these 
penalties and liabilities, did it thereby intend to cast those responsi- 
bilities on the receiver? But we regard it unnecessary to press these 
enquiries further. 

It is contended however, that the power of appointing gate-keepers 
and making necessary repairs must exist with the receiver by necessary 
prs trresistible implication: these are positions we are not prepared to 
admit. 

All the duties which the charter imposes, and all the rights and 
privileges which it extends to the company, its officers or agents, can 
be exercised and maintained in full force in superintending and con- 
tracting for the repairs of the road and in the appointment of gate- 
keepers, without any conflict with the receiver in the discharge of his 
duties in “receiving the tolls collected.” 

The state of Ohio having an interest in this and several other simi- 
lar incorporations, and the impracticability of the creditor’s obtaining 
the fruits of his judgment at law, (the tolls not being subject to levy 
on execution) together with the various contingencies to which the 
proceeds of the company are subject before any one creditor would 
have the right to claim an appropriation in satisfaction of his claim, 
may have suggested the passage’of the act of March, 1842: which 
act we are disposed to regard as directory rather, than as giving addi- 
tional remedies or conferring new powers. In this act we think the 
legislature meant what they have said, and intended no more than 
they have expressed in the wording of the act, in which we see no 
ambiguity, nor any thing left to inference or intendment. ‘The receiver 
is to “ receive the tolls collected,” not to appoint gate-keepers to collect 
them; he is “to pay out of such tolls the expense for necessary repairs,” 
not to make the repairs himself, decide upon their necessity, or enter 
into any contract or engagement for that purpose. 

But it is supposed, that if the powers of the receiver be restricted 
to the mere reception of the tolls, his appointment will be unavailing, 
and that nothing beneficial will result to the creditor; that the whole 
amount of tolls received may be expended by the company in need- 
less repairs upon the road, and that they may prohibit their gate- 
keepers or other officers from paying tolls collected into the hands of 
the receiver, We cannot say that such emergencies will not happen, 
or that they are impossible; but, are we not constrained to act upon 
the presumption, that all the parties concerned will do that which is 
right, and deport themselves in obedience to the requirements of the 
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Should we fail in these expectations, it will be recollected that all 
the parties in interest are still before us, and must be retained in 
Court until the purposes of the decree are answered; and that by the 
rendition of the decree against the company and the appointment of 
the receiver, the accruing tolls of the road are confiscated for the 
benefit of the creditor; and this Court, in the exercise of its jurisdic- 
tion common to equitable jurisprudence, is vested with the full control 
of the proceeds of the company so far as they are subject to the 
claims of the creditors, and will retain the exercise of that power 
over the parties until the assets are all exhausted, or until there shall 
be full satisfaction of the claims of those interested in the distribution. 

The appointment of a receiver is a matter that has been regarded 
as incidental to the exercise of chancery jurisdiction, and is always 
addressed to the sound discretion of the Court; and in virtue of his 
appointment he is to be regarded only as a receiver. It often happens 
however, that an enlargement of his powers becomes necessary, as 
when the perception of the rents or profits of an estate are committed 
to him; although he may be required to lease the estate to the best 
advantage, yet he will possess no power to remove a tenant who refu- 
ses to attorn to him, without the special order of the Court. So when 
the owner of the estate may be in possession, he cannot be removed 
and the receiver let in, without an application to the Court for that 
purpose; nor will he be permitted to apply the trust funds in repairs 
(to any considerable extent) without a previous application for that 
purpose. 

In this case therefore the receiver will in the first place “ receive the 
tolls collected,” but should he meet with any obstruction or resistance 
in the discharge of his duties by the officers or agents of the company, 
it will be for this Court on being made acquainted with the facts to 
enlarge his power and protect him in the performance of his duties.— 
Should a conflict of opinion arise between the receiver and the com- 
pany on the subject of repairs, it will be the further duty of the 
receiver to report the facts to the Court, that by a proper reference 
the truth may be known; and such steps will then be taken as may 
seem proper and necessary. 

As the motion in this case seems to have been made to elicit the 
opinion of the Court in regard to the powers of the receiver, and no 
sufficient state of facts being established to warrant the action of the 
Court, the motion is overruled. 


























220 Wildman vy. Bank of Sandusky. 


Court of Common Pleas, Erie county, Ohio, June Term, 1842. 


Freperick S. Witpman v. Tue Bank or Sanpusky. 
[Reported by O, Bowen, President Judge of the Second Circuit] 


Held, that the Bank of Sandusky was bound to pay deposits in specie, although re~ 
ceived under a special contract with the depositor to receive payment in current 
bank notes; there being no power in the charter to make such a contract. 


Assumpsir. First count of declaration, for that the defendants had 
received of the plaintiff, on deposit, at their banking house in San- 
dusky city, the sum of five hundred and sixteen dollars, and had 
credited the same to the plaintiff on the books of the bank, and held 
it for his benefit. And afterwards, on, &c. the plaintiff demanded the 
same of the cashier, at the banking house, in go/d or silver, and pay- 
ment was refused, &c. Second count, for money had and received. 

First plea, the general issue. Second, that the plaintiff on the 28th 
of October, 1840, had a note payable at the bank for five hundred 
and seven dollars eighty-two cents, signed by Kneeland Townsend, 
payable six months from date, and requested defendants to receive it, 
as agent of plaintiff and collect the money; that defendants received, 
without fee or reward from the maker of it, the amount when it 
became due, in bank bills, then passing current as money, at the coun- 
ter of the bank, and in all the common business transactions of the 
State of Ohio; that the bills were received by the bank in payment 
of the note,in accordance with the ordinary and usual practice of 
agents, and other persons employed in collecting notes in the State of 
Ohio, and also in accordance with the understanding between the 
“stent and defendants concerning the kind of money which should 

e received upon the said note by the defendants. That the money, 
when collected, was carried to the plaintiff’s credit, on the books of 
the bank, as a special deposit, payable to the plaintiff or order, in 
currency, meaning in bank bills passing current at the counter of the 
bank, of which plaintiff had notice, and was therewith satisfied and 
content; that defendants have always been ready and willing, and 
have offered to pay, in bank notes currently passing as money, the 
amount so received for plaintiff. The third and fourth pleas were 
substantially the same as the second, averring that the money was 
received in bank bills, as a special deposit, and upon an agreement 
with the plaintiff to pay him in current bank bills, and that defendants 
have been ready and offered to do so. 

The plaintiff demurred specially to each special plea: 1, Because 
the matter pleaded amounts to the general issue. 2. The pleas are 
double. 3. They do not answer the whole declaration, 4. The 
matter pleaded does not answer any particular count or part of the 
declaration. 
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Parisn & Sappter, for plaintiff. Brrcuer, for defendants. 


Bowen, P. J. The special pleas plainly seek to present, in a direct 
form, a question of law, for the consideration of the Court. More 
regard has been had to this, than to an observance of strict technic- 
ality in the form adopted. We choose to omit any discussion of the 
special causes assigned for demurring. 

Can the bank enforce a contract, for the payment of deposits made 
in it, in any thing but gold or silver?’ The plaintiff, by his demurrer, 
admits that he agreed to accept, in return for the sum collected for 
him by the bank, such current bills as might be passing at the coun- 
ter of the bank, when he should require payrrent. Yet, notwith- 
standing this, he demanded of the cashier the amount received for 
him in gold or silver. The defendants deny, uuder the agreement, 
any right of the plaintiff to make such a demand, and urge their wil- 
lingness and offer to pay, at all times, in current bank bills, in bar of 
the action. atl 

The 4th section of the act incorporating the bank, (32 vol. local 
laws, 413) declares, “that the bank shall not, at any time, suspend or 
refuse payment, in gold and silver, of any of its notes, bills, or obliga- 
tions, due and payable, or of any moneys received on deposit.” 'There 
is no clause in the charter authorizing the bank to receive, in deposit, 
any money on any other terms. It may determine for itself such 
funds as it will take, subject to be repaid in coin, if demanded. A 
contract, like that set up in the pleas, is of no higher character than 
an agreement to receive payment of bills issued by the bank, in cur- 
rency. Bills of this description, even in the hands of the party re- 
ceiving them, would not be exempted from the payment of specie, on 
demand, simply because the bank is vested with no power to make 
such a contract, and issue such bills. Its charter restricts its dealings, 
in this particular, to the circulation of paper payable in gold or silver. 
So it is in regard to deposits. The charter is equally explicit—the 
reasons for both equally apparent, and equally strong. 

Within the authority delegated by the charter, the bank may make 
all contracts, and do all acts, which the directors may deem proper, 
to promote the interests of the bank. Beyond the defined and ex- 
pressly conferred powers, there is no permission to act, or to become 
a contracting party, though it might facilitate business transactions, 
and greatly promote commercial affairs, to have the power of partici- 
pating in, and becoming a party to a contract like that made with 
the plaintiff. The bank would always proceed at its peril, when it 
overstepped the boundaries of the charter. Bank of Chillicothe v. 
Swayne et al. (8 O. R. 257.) 


The demurrer is sustained. 


Nore. This cause was appealed to the Supreme Court of Erie 
county, and at the July term of that Court, 1843, a judgment sustain- 
ing the demurrer, was rendered therein. 
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State of Ohio v. Bronson. 


Court of Common Pleas, Erie county, Ohio, September Term, 1842. 


Tue Srare or Onto v. Parur E. Bronson. 
[Reported by O. Bowen, President Judge of the Second Circuit.} 


Held, that a pedlar’s license is not the subject of forgery under the law of Ohio; and 
therefore it is not perjury if one falsely swear that such license was forged. 
a 


InpictMENT FoR Persury. The Prosecuting Attorney called as a 
witness, Daniel Chandler, who testified that he was a Justice of the 
Peace of Erie county, in 1841; that as such he administered an oath 
to defendant as to the truth of the affidavit. The defendant seemed 
at the time to be in haste to get out a writ. The State then offered 
in evidence the following paper, which was identified by the justice 
to be the original affidavit, sworn to and subscribed before him: 


“ State of Ohio, Erie county, ss) Before me, Daniel Chandler, one 
of the Justices of the Peace of said county, came Philip E. Bronson, 
who being duly sworn according to law, deposeth and saith, that on 
or in the winter of 1839 and 1840, Daniel B. Turner did alter a 

edlar license, made at, and by the Clerk of Greene county in the 
year 1839. Said license was drawn by said Clerk of Greene county, 
Ohio, he believes, for three months, for said Philip E. Bronson, and 


that said Turner did alter the same to read twelve months, as he 
verily believes. PHILIP E. BRONSON.” 


“Sworn to and subscribed before me, at the county aforesaid, this 
30th day of December, 1841. © DANIEL CHANDLER, J. P.” 

The attorney for the State offered further to prove, that the affida- 
vit was false, and that the defendant knew it to be so at the time of 


subscribing it. 


Reser, Prosecuting Attorney, and Ossorn, for the State. Brrcn- 
ER and Roor, for defendant. 


Bowen, P. J. If the affidavit charge the commission of any crime 
against the laws of this State, the justice was authorized to take it, 
and the defendant may be found guilty, if it were false. But if it 
charge no crime for which Turner could be punished, it is a nullity, 
as to any legal proceedings, however morally guilty the prisoner at 
the bar may be. 

The 22d section of the act for the punishment of crimes, (p. 233) 
declares, that if any person shall falsely make, alter, forge, or counter- 
feit any record, or other authentic matter of a public nature, or any char- 
ter, letters patent, &c. &c. enumerating the several instruments which 
may be the subject of forgery, but not including “pedlar’s license” 
unless embraced in that part of the section above quoted, he shall 
be deemed guilty of a misdemeanor. 
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The counsel for the State claim that a pedlar’s license is an authen- 
tic matter of a public nature, or a charter, or letters patent, and they 
have read from Webster’s dictionary definitions of the two last terms. 
In construing a criminal statute, it is proper to give the terms the 
meaning they are used for expressing. The terms charter and letters 
patent are used to denominate certain objects, and are understood, in 
common parlance, to imply those objects; and though they may have 
significations which import other things, they are to be understood 
in their usual and most ordinary accepiation. The legislature intend- 
ed to punish the forgery of a charter as a written instrument, executed 
with the usual forms, given as evidence of a grant, or contract; and 
the same of letters patent. The phrase, authentic matter of a public 
nature, is a vague term. It may include justice’s dockets, the records 
of township clerks, and the like, but it cannot include a license or 
other private paper. The act granting licenses to pedlars gives a 
name to the commission they receive, authorising the vending of 
goods. It is called alicense. 'Fhroughout the act it is so named. It 
is so called and understood among people. It was created by the 
statute, and if it be intended to punish the forgery of it, the law should 
so specify. In this State no forgery can be punished, of any docu- 
ment, record, paper, or instrument, not expressly named in the statute. 
More legislation is undoubtedly necessary on the subject. But at 
present, we entertain the opinion that the affidavit offered does not 
lay a foundation for a prosecution for perjury. 

Verdict—not guilty. 





State Bank or Inprana v. Bowers AND OTHERS. 


[A report of this case was published in the preceding number of this Journal, (page 
166.) I have since received the argument for the plaintiff, by Messrs. Kinwary, 
Wricut, anp Gooxms, which I take pleasure in publishing. —Eb.] 


Tue plaintiff insisted, 1st. That the transaction was not tainted with 
usury. All the charges were proper, or, to say the least, were made 
in good faith. That usury consists in intentionally taking unlawful 
incerest. Tate v. Wellings, (3 D. & E. 531.) 

In reference to the five per cent. damages on the protest of the 
New-Orleans bill, the plaintiff stated the three following propositions: 

1. A fair and liberal construction of the statute concerning bills of 
exchange authorises the charge. 

2. The giving of the negotiable notes, with a knowledge of all the 
facts is conclusive upon the parties to such notes; and they cannot 
avoid a note thus given, although they may have mistaken the law. 

3. The bill of exchange having been directed to the drawer at 
New-Orleans, and made payable there, the drawer and endorsers are 
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estopped from denying that the drawee resided there at the time the 
bill was drawn. 

1. Upon the first proposition our position was, that the statute was 
to be construed according to the presumed intention of the legislature, 
and that the preamble was important to show that intention—that the 
object of this penalty was, as inferred from the preamble, and as sta- 
ted in 3 Kent’s Com. 80 et seg. “ to preserve the credit of bills of ex- 
change, and to make them equal to ready money in all commercial 
transactions,” and that the actual residence of the drawee could not be 
of the least consequence, as shown more fully in our views upon the 
third proposition. 

2. This amount has been paid. No fraud, or mistake in matter of 
fact, is pretended. If the right to demand the damages was question- 
able, the parties have settled it by paying a part and giving negotia- 
ble notes for the balance. Fraud, or mistake of facts, will, in certain 
cases, enable the party paying money to recover it back; but money, 
paid with a full knowledge of all the facts, cannot be recovered back, 
nor can a promise thus made be avoided, on the ground that the 
party thus paying or promising mistook his legal rights. (2 East, 469; 
12 East, 38; 3 M. & 8S. 378; 4 Dallas, 109; 1 Id. 147.) 

3. On the third proposition, the plaintiff’s position was, that Bow- 
ers, having directed the bill to himself at New-Orleans, is estopped 
from denying his residence there, and the estoppel applies with equal 
force to all the endorsers through whose hands it came to the holder; 
each of whom must be presumed to have taken and negotiated the 
bill according to the ordinary import of its terms. Were it not so, 
great frauds might be practised upon the commercial world, as well 
by drawing bills upon real persons, having a “local habitation,” as 
upon transient and fictitious persons. As above suggested, our views 
upon this point apply with equal force to our first proposition, Sup- 
pose the drawee actually resided in London, and a bill were drawn 
upon him and directed to him at Madison, in this state, or at New- 
Orleans, could we, with even the appearance of plausibility, contend 
for ten per cent. upon protest, according to the letter of the statute? 
Were we, in such a case, to offer to prove the foreign residence of the 
drawer, the same question as to the admissibility of the evidence 
would arise, as is now under consideration. The argument against 
us then would be, in reference to the Madison bill, that it was a do- 
mestic bill. ‘That the inconveniences resulting from the protest of a 
domestic bill are comparatively unimportant. That parties liable 
upon them can, without much inconvenience place funds at the point 
of payment—that local currencies are of equal value, and there is no 
exchange or re-exchange for which compensation is to be made, &c. 
and that therefore no damages were recoverable. In reference to 
the New-Orleans bill, it would be said that nothing could be more 
absurd than to compel the payment of a penalty intended to prevent, 
or compensate for the commercial derangement and inconvenience 
resulting from the protest, as between the place of drawing and 
the city of London, and as an indemnity for the exchange and 
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re-exchange between those points, because such consideration never 
entered into the understanding of the contracting parties. That all 
the parties to the bill must be presumed to have taken and negotiated 
it according to the ordinary import of its terms, and with the conse- 
quent rights and liabilities. That the statute had provided us with a 
specific compensation, with reference to this state of facts, and no 
other, These arguments we think we should find unanswerable, yet 
the conclusion is inevitable, that this testimony would be admissible, 
if the letter of the statute must prevail, and the estoppel be excluded. 

Suppose the bill were drawn upon and directed to Richard Roe; 
or some other fictitious person at New-Orleans=-upon the defendant’s 
hypothesis, the drawer would be allowed to prove that he did not 
reside there, (nor any where else) and, relying upon the letter of the 
statute, and taking advantage of his own wrong, avoid the damages. 

This case is strengthened by the fact that the bill was drawn by 
Bowers upon himself. Had the default resulted from the bankruptcy 
of a drawee, having custody of the fund provided for its payment, he 
could not even then avoid the damages, being within the letter of 
the statute. But here the failure is not chargeable to the vicissitudes 
of commerce, but is exclusively his own. | 

We are aware that the Court of Appeals of Kentucky, in Clay v. 
Hopkins, (3 Marsh. 488) on the simple question of construction 6f a 
similar statute, refused to allow damages in a parallel case; but there 
the estoppel does not seem to have been relied on. Had it been, as 
in this case, a question of the admissibility of evidence, the decision 
might have been otherwise. The Supreme Court of this State, in 
John v. The Farmers’ and Mechanics’ Bank, (2 Blackf. 367) held that 
the maker of a note, contracting with a corporation as such, was 
estopped from denying that they were a corporation. In Bass v. Cline, 
(4 M. & S. 13) lord Ellenborough enforced the estoppel, in a case 
conceived to be parallel in principle, saying “a person who takes a 
bill of exchange is warranted in taking it according to the ordinary 
import of its terms.” Indeed, no other rule can or ought in practice 
to | pat ane There is nothing else to inform the intermediate holders 
and endorsers of their rights and liabilities. ‘They seldom know any 
thing of the drawer, drawee, or fund drawn upon, but are governed 
exclusively in their negotiations by the face of the bill, and their 
knowledge of the next immediate endorser, who is liable, according 
to the tenor of the bill, although it be a forgery. Every considera- 
tion of commercial policy, common justice, and good faith, requires 


that this rule should prevail. 
KINNEY, WRIGHT & GOOKINS, 
Attorneys for Plaintiff. 
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i Selections from the eleventh volume of Ohio Reports. 
hy ‘ [Epwin M. Sranron, Reporter.] 


[I take this occasion to say, that the present volume is exceedingly well got up, 
HH: both mechanically and intellectually. I like too the idea of having our reports 
i published by the State Printer, and at a limited price. The example is worth fol- 
lowing in other States; and why might not Congress make similar provisions with 
reference to the United States Supreme Court Reports}—Eb. | 


Y Action. The value of goods sold by a Commission Merchant, 
1" contrary to the instructions of his principal, may be recovered in as- 
ih sumpsit, for goods sold and delivered. Woodward vy. Suydam and 
li Blydenburg, 360. 


Trover will lie to recover the landlord’s share of a crop, seized and 
sold on execution against the cropper. Case v. Hart and Hum- 
phrey, 364. 


Assumpsit against the County Commissioners may be maintained 
by the Clerk of the Court, for the price paid by him for a press, 
{ which they were bound to furnish. Commissioners of Trumbull county 
i v. Hutchins, 372. d 
| Attorney. The creditor, in an execution, may claim the benefit of 
a) a purchase made by his attorney, especially if the whole debt is not 

) paid. Wade v. Pettibone, 57. 


i A stipulation, in a warrant of attorney, to pay collection fees, in 
{ addition to the principal debt and interest, is against public policy, 


and void. Shelton et al. v. Gill et al. 417. 


itt Bills of exchange and promissory notes. 'The assignee of a note not 
q negotiable, may sue the maker, in chancery, to enforce payment.— 
ft. The assignment of a note, not negotiable, does not transfer the legal, 
t but only the equitable, interest. Townsend v. P. & G. Carpenter, 21. 


| : At law, the suit must be in the name of the assignor; and it is not 
‘ae even necessary to notice the name of the assignee on the record, or 
ih that it is for his use. Jbid. 


| The endorsers of an accommodation bill are not joint sureties, but 
i are liable to each other, in the order of their becoming parties.— 
iil Williams v. Bosson and Brothers, 62. 


The rule, in simple contracts, appears to be settled, that, to give a 
note or other security of no higher value, for a prior engagement, is 
no discharge of the original agreement, unless the latter be paid or 
| performed, or, unless it was the understanding of the parties that the 

| latter should extinguish the former. Mc/Vaughten v. Partridge et al. 232. 


i But when a bond or sealed instrument is taken for a simple con- 
i tract debt, the simple contract is merged, lost and discharged, by the 
. bond. bid. 
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A note or bill discounted by a bank, on which a greater. rate of 
interest has been taken than six per cent. per annum, in advahce, is 


void. Creed v. The Commercial Bank of Cincinnati, 489. , 


Blacks, negroes, and mulattoes. All nearer white than black, or of 
the grade between the mulattoes and the whites, are entitled to enjoy 
every political and social privilege. Jeffries v. Ankeny et al. 375. 


Where the Court of Common Pleas instructed the jury, that a man, 
who has any negro blood whatever, was not a lawful voter, it is error. 
Thacker v. Hawk, 376. 


A person, the offspring of a white man and a half breed Indian, is 
a lawful voter. Jeffries v. Ankeny et al. 372. 


Boundary. Land on the Ohio river, between high and low water 
mark, is not common to the public, but may be conveyed by the 
adjacent proprietor, whose land bounds on the river. Blanchard’s 
lessee v. Collins et al. 138. 


When the owner of land is bounded by a stream, he owns to the 
centre of the stream, subject to the easement of navigation; but, to 
calculate the quantity of land in a survey, no reference is had to what 
lies between low water mark and the centre of the stream. Lamb v. 


Rickets, 311. 


Chancery. In the sale of real estate at auction, a mistake, by the 
auctioneer, in entering the name of the owner of the real estate in the 
memorandum of sale, will be corrected in equity. Pugh and Schultz 


v. Chesseldine, 109. 


If the purchaser has treated the contract as valid, although he 
might have abandoned it, he will be required to perform it. Ibid. 


A judgment creditor may pursue different interests, and against 
different persons in the same bill. Cadwallader vy. Granville Alexan- 
drian Society et al. 292. 


And may demand in general terms, from his debtor, a disclosure of 
his assets. Ibid. . 


To enjoin a judgment al law, on the ground of illegal interest, the 
bill must show a tender of the amount equitably due. Shelton v. Gill 
et al. 417. 


Relief will be afforded, in a Court of Equity, against the payment 
of notes given for a void patent right. Darst v. Brockway et al. 462. 


Common carriers. Where a recovery has been had against coach 
owners, for negligence in upsetting a coach and injuring a passenger, 
such damages cannot be recovered over against the road company, 
on the ground that the road was out of repair, and thus contributed 


to the accident. 


The damage done to the property of coach owners may be re- 


covered. Talmadge v. The Zanesville and Maysville Road Co. 197. 


Consideration. Inadequacy of consideration may be so gross, as to 
carry evidence of fraud. Watkins v. Collins et al. 35. 
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A pre-existing debt is a good consideration for the transfer of a ne- 
otiable note; and a bona fide indorsee, without notice, takes the note 
Ratarged of prior equities. Carlisle v. Wishart, 172. 


Where money was paid under a supposed legal obligation, when in 
truth no legal liability existed, it cannot be recovered back; if there 
was a moral obligation to make the payment, such moral obligation 
will be a sufficient consideration to support the payment. Commer. 
cial Bank v. John Reed, 501. 

Constitutional law, Under the sixth section of the eighth article 
of the Constitution, in criminal cases, the jury are not absolute judges 
of the law, but only under the direction of the Court, as in other 
cases. Montgomery v. The State, 424. 

A law authorising private property to be appropriated for public 
use, without providing compensation to the owner, is void. Foote v. 
Cincinnati, 408, 

Corporations. A corporation, created for any lawful purpose, is 
invested with such powers as are directly conferred, and with such as 
are necessary to execute its lawful functions, and no more. Kemper 
v- Turnpike Company, 393, 

Creditor’s bill. A creditor, who first pursues the equities of a judg- 
ment debtor, by bill, is entitled to be first satisfied. Loring v. Me- 
lendy, 355. 

Crimes. An intent to kill may be an ingredient of the crime of 
manslaughter; but, under our statute, it is not a necessary ingredient. 
Montgomery v. The State, 434. 

A person having possession, in this state, of property which he had 
stolen in another, may be convicted here of larceny. Hamilion v. 
The State, 435, 

Deed. A sheriff’s deed takes effect from the day of sale, so as to 
pass whatever interest the judgment debtor had in the lands sold, at 
the time of the levy. Boya’s Lessee v, Longworth, 235, 

A conveyance to A and B, and their heirs, and to the survivor of 
them, and to the heirs of such survivor, vests in the survivor an estate 
in fee. Lewis and others v. Baldwin and others, 352. 


Where a contract is for “a good title,” a quitclaim deed is suffi- 
cient, if the vendor has title. Pugh and Schultz v. Chesseldine, 109. 


Evidence. The existence of a law in a sister state, or foreign juris- 
diction, is matter of fact triable by a jury, and provable if necessary, 
by witnesses. Ingraham v. Hart, 255, 

It is error to admit evidence of dying declarations, without first 
finding that the deceased was conscious of his condition when making 
them. Montgomery v. The State, 424. 

It is not error to allow a witness to state the substance of compe- 
tent dying declarations, although he may not be able to give the 
precise words. Ibid, 
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Execution. If a judgment debtor is arrested on a ca. sas such arrest 
will, in general, be considered equivalent to a satisfaction of the 
judgment. In fact, it is said to be the highest satisfaction known to 
the law. Douglass v, Patterson et al. 42. 


But there are exceptions to this rule; as, if a’ judgment debtor, 
arrested is discharged under insolvent laws, there can be no pretence 
that the judgment is satisfied. Ibid. 


Guardian and ward, In this state,:the guardianship of a minor 
female expires, by operation of law, when the ward arrives at the age 


of twelve years, Perry v. Braynard, 442. 


Guaranty. 'The endorsement of a note, not negotiable, by a per- 
son not a party to it, is a guaranty, Parker v. Riddle, 102. 


Upon such guaranty demand of payment must be made when the 
note becomes due, and notice given to the endorser before suit. Jb. 


Interest, Illegal interest, paid, cannot be recovered back. Shelton 
v. Gill et al. 417. 


Jury. After a jury have returned their verdict—have been dis- 
charged and separated—they cannot be recalled to amend it. Sar- 
gent v. The State, 472. 


In criminal cases the verdict should be received in presence of the 
prisoner, that he may have the jury polled. Ibid. 


The Court may, and in some cases ought to keep the jury together, 
unti] their verdict is rendered, and should require the sheriff to fur- 
nish them with proper accommodations, and keep them in close cus- 


Land. The covenants in a deed*which operate as estoppels, are 
those running with the land. Boyd’s lessee v. Longwortn, 235. : 


Lien. Where on a ca. sa. the defendant turns out real estate to 
release his body, the lien of the judgment on other Jands, is not there- 
by discharged. Douglass v. Wallace et al. 42. 


Where lands, lying under judgment liens, have been sold to pur- 
chasers, they must go to satisfy the judgments in the inverse order of 
the dates of purchase. Bank of Lake Erie v. Western Reserve Bank, 444. 


Mistake. A mistake, in law, may be corrected in equity. Semble. 
McNaughten v. Partridge et al. 223, 480. 


But a party may, by his conduct after discovery of the mistake, 
waive and lose his right to have relief against such mistake. Jb. 235. 


Where an instrument, by mistake of the parties as to the legal 
effect of the terms used, fails to carry out their intention, relief will 
be afforded in equity. Evarts v. Strode’s Administrators, 480. 


Practice. Proceedings may be arrested at any stage of the case, 
when it is discovered that judgment would be arrested after verdict, 
Stipher v. Fisher et al. 299. 
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A defective appeal bond, if it contain the substance of a bond, will 
sustain an appeal, so far as to justify an order to file a new bond.— 
Saterlee et al. v. Stevens, 420. 

Principal and surety. ‘The relation of principal and surety subsists 
after judgment. Bank of Lake Erie v. Western Reserve Bank, 444. 


The surety may demand, from the judgment creditor, the pursuit 
of the debtor’s unincumbered property. Ibid. 


If the creditor, unnecessarily and without cause, forego the means 
of satisfaction, he will not be permitted to claim it afterwards, from 
the surety. Ibid. 

Vendors and purchasers. In sales of personal property, there is an 
implied warranty, that the vendor has title to the property; and the 
law raises the same implication against the vendor of patent rights— 


Darst v. Brockway, 462. 





Ohio Supreme Court in Bank, December Term, 1843. 
[Reported for the Daily Ohio State Journal, by E. M. Sranron, Esq.] 


Turspay, DecemBer 12, 1843. 
No opinions were pronounced. 


Wenpnespay, Decemser 13, 1843. 


Johnson v. Mullen.—Error.— Hamilton. Lane, C. J. Held, that 
if a declaration contain one good count, among defective counts, the 
Court on error will intend that the verdict was well taken on the 
good count, unless the record shows it was rendered upon those defec- 
tive. Judgment affirmed. Birchard, J. dissented. 


The State of Ohio v. Pruden Allen—Quo Warranto.—Huron.— 
Woop, J. Held, that the appointment of a Clerk of the Court of 
Common Pleas, by Judges de facto, although not judges de jure,isa — 
legal appointment. Judgment for defendant. 


Samuel Brown v. E. S. Haines and others—Chancery.—Clermont. 

Reap, J. Held, that a Court of Equity will not compel a specific 

erformance of a contract to convey land in favor of one who has not 
ea diligent in performing his part of the contract. Bill dismissed. 





Tuurspay, December 14. 
This being Thanksgiving day, no opinions were pronounced. 
Frivay, DecemsBer 15. 


Roland G. Mitchell y. Charles W. Gazzam and others.—Chancery.— 
Hamilton. Reav,J. Held, that where a creditor, with design to 
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secure a preference for himself, receives, as trustee, an assignment of 
property from a debtor in failing circumstances, and contemplating 
insolvency, he will be held to account for the property, although he 
may have divested himself of it, after other creditors have filed their 
bill under the statute to charge him as trustee. Bill for review 
dismissed. 


Putnam, for use, &c» Vv. Rees—Debt.—Fairfield. Woon, J. The 
demurrer to replication overruled by reason of division of opinion 
in the Court. The effect in this case is, that debt upon simple con- 
tract accruing under the act of 1804 is not barred by the subsequent 
acts of limitation. 


Buckley and others v. Gilmore and Hopkins.—Chancery.— Highland. 
Bircnarp, J. The bill of review in this case is dismissed, and decree 
of the Supreme Court on the circuit affirmed. 


-.. Sarurpay, DecemsBer 16, 1843. 


McMillan v. Theaker—Error.—Belmont. Reap, J. Held, that in 
an action of assumpsit, on a warranty, an averment in the declaration 
of sale, at and for a certain price, is sufficient without specifying the 
amount. But if the pleader undertake, in his count, to specify the 
price, and offer in evidence a contract for a different price, it is a 
fatal variance. Judgment reversed and cause remanded. 

Powell v. Jones.—Error.—Coshocton. Woop, J. Held, that whem 
ever it appears, in the progress of a trial, that the plaintiff is not 
entitled to maintain his action, the Court may interfere and direct a 
nonsuit, although the same objection appears upon the declaration 
and might have been made upon demurrer. An action may be main- 
tained before a Justice of the Peace by scire facias against a consta- 
ble for a false return upon mesne process. Judgment reversed. 


Monpay, DecemsBer 18, 1843. 


Burnett v. the Auditor of Portage county. 'This was an application 
for a writ of mandamus. Brircwarp, J. Held, 1. That a writ of 
mandamus will lie against an officer vested with discretionary power 
who wholly refuses to perform his duty. 2. That it is an appropriate 
remedy against an officer who refuses to perform a merely ministerial 
duty. 3. But the writ will not be allowed against the county Auditor 
who refuses to audit an assistant appraiser’s account that has not been 
finally acted upon by the county Commissioner. 4. The act allowing 
a per diem compensation to assessors gives a rule by which the ac- 
— may be made up, but does not fix its amount. Application 

enied. 


Solomon Shoemaker v. the State—This was an application for a 
writ of error. Woop, J. Held, 1. That to constitute murder in the 
first degree, when the purpose to maliciously kill, with premeditation 
aud deliberation, is found, it is immaterial as to the length of time 
between the design so formed and itsexecution. 2. Where a person 
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indicted for murder elects to be tried by the Supreme Court, the ori- 

inal indictment must be sent up, but the clerk of the Common Pleas 
need not certify in his transcript that he has deposited the original in 
the office of the Supreme Court; that fact may be shown aliunde.— 
3. It is good cause for challenge to jurors in a capital case, that they 
are not electors and householders; but it is not error that they are 
only as good and lawful men described in the records Application 
denied, 


The State v. Aldens’ Securities——Motion for new trial.—Morgan.— 
Reap, J. Held, that where a Sheriff absconds with money in his 
possession, collected on executions, having previously made a tender 
to the party entitled, who refused to receive it, such tender and refu- 
sal is no defence to the Sheriff’s securities, in a suit against them, on 
his official bond. Motion overruled. 

Cassilly v. Rhodes.—Error.—Stark. Lane,C.J. Held, that where 
lands, subject to a mortgage, are sold under a decree of foreclosure, 
the emblements of a lessee are protected, and do not pass to a pur- 
chaser under the decree. Judgment affirmed. 


Tusspay, Decemser 19, 1843. 


This day no opinions were pronounced. 


Wepnespay, Decemser 20, 1843. 
Lewis vs the Schooner Cleveland.—Error.—Cuyahoga. Woon, J. 


Held, that a claim for seaman’s wages is within the meaning and pro- 
visions of the act which provides for the collection of claims against 
steamboats and other water craft, and authorizing proceedings against 
them by name. (Swan’s Stat. 209.) Judgment reversed. Birchard, 
J. dissented. 

Canby’s Lessee v: Porter—Ejectment.—Warren. Lane,C. J. Held, 
that the freehold estate of an husband, in his wife’s hands, may be sold 
by execution as land, Judgment for plaintiff. 


Morris Seely v. the State—Chancery.—Montgomery. 'The master’s 
report in this case was confirmed, and a decree entered for complain- 


ant. Lane, C. J. dissented. 

John Moore vs Gano and Thomse—Motion for new trial_—Jefferson: 
The verdict in this case was set aside, a new trial grahted, and cause 
remanded. 


Tuurspay, Decemser 21, 1843. 


McCord and Hunt v. Ikerr—Chancery.—Champaign. Read, J.— 
Held, that a Court of Equity will not interfere to abate a private © 
fiuisance unless the person seeking its aid has established his rights at 
law. Equity will not interfere when the damages are of a trifling or 
merely nominal character; and the fact that the damages given in 
a suit at law are too small to carry costs is not sufficient ground for 
equitable interference. Bill dismissed. 
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Crippen and others v. Ohio University—Chancery.—Athens. Brr- 
cHarD, J. Held, that the President and Trustees of the Ohio University 
have power to lay out into lots and dispose of the vacant land desig- 
nated on the town plat of Athens as Commons. The designation of 
the uses of these Commons on the town plat was notice to the pur- 
chasers. Injunction dissolved and bill dismissed. 


Ferrell v. Humphrey’s Administrators. —Error.—Lorain. Lanx,C. J. 
Held, that where in an action for replevin, the defendant plead non 
detinet and also a plea of property in himself, the want of a replication 
to the latter plea is not sufficient ground to reverse the judgment.— 
Judgment affirmed. 


The Annual Report of the Ohio Life Insurance and Trust Com- 
pany was presented to the Court. 


Fripay, DecemBer 22, 1843. 


Massie’s heirs ve Wallace and others.—Chancery.—Ross. Lane, C. J. 
Held, that where a guardian ad litem and trustee for infant heirs 
acquires their property for himself pending litigation, the decree will 
be reversed. Decree reversed. 

Stage v. Olds and others.—Covenant.—Pickaway. Reap, J. Held, 
Ist, that where persons execute a bond, some as principals and others 
as securities, at the same time, upon the same consideration and for 
the same purpose, the instrument taking effect by a single delivery, 
they are in law joint obligors, and may be sued as such. 2d. It is 
immaterial in what form or on what particular part of the paper the 
signatures are affixed. Judgment for plaintiff. 


Wyman v. Hurlburt and others.—Trover.—Ashtabula.e Woon, J. 
Held, that where a special verdict, finds, that the property, the subject 
of suit, was abandoned and derelict when converted by the defendants, 
they are not liable in trover to the original owners. Judgment for 
Fm rang 


Sarurpay, DecemBer 23, 1843. 


This day no opinions were pronounced. 


Monpay, DecempBer 25, 1843. 
This day no opinions were pronounced. 


Turspay, Decemper 26, 1843. 
Baggs v. Louderback.—Error-—Champaign. Reap,J. Held, Ist, 


that in an action upon a renewed note into which illegal interest has 
been incorporated, the consideration may be inquired into and the 
illegal interest deducted. 2d. In every case the consideration 4 
be inquired into for the purpose of detecting illegal interest and disal- 
lowing it, unless there has been a voluntary and full liquidation 
and payment of interest between the parties. Judgment reversed. 
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Sheets v. Baldwin’s Administrators —Fairfield. Motion for leave to 
file a plea of the statute of limitations. Woop, J. Held, that the 
plea of the statute of limitations is a defence not to be favored; and 
where an issue has been made up, or the defendant is in default, he will 
not be allowed to put in that plea unless under peculiar circumstances. 
Motion overruled. 


Portsmouth and Columbus Turnpike Company v. Legrand Byington 
and another. —Chancery.-—Pike. Soe J. Held 1st, that where 
an injunction only restrains proceedings of a judgment creditor against 
certain specific property claimed by a third person, without inter- 
fering with the remedy against other property or the person of the 
debtor who is not made party to the bill, the Court will not on disso- 
lution of the injunction and dismissal of the bill, decree against com- 
plainant the amount of the judgment and penalty. 2d. Where from 
the papers and certificate of reservation there appears to be no ques- 
tion remaining for decision in Bank, the case will be stricken from 
the docket and remanded. 


Wepnespay, DecemBer 27, 1843. 


Andrew Walton v. the State of Ohio.—Error.—Hamilton. 'This case 
was argued in open Court by Wm. M. Corry, Esq. for plaintiff in 


error. 
No opinions were pronounced. 


Tuurspay, DecemBer 28, 1843. 
This day no opinions were pronounced. 


Fripay, Decemper 29, 1843. 


The State of Ohio v. the Granville Alexandrian Society——Quo War- 
ranto.—Licking. A motion to quash the information in this case was 
argued by James Parker, for the State, Ewing and Stanberry for the 
defendant, 


Samuel B. Harris vy. John Carlisle and another.—Cha —Ross. 
Reap, J. Held, 1. That after a judgment creditor has filed his bill 
in Chancery, to subject money or assets fraudulently assigned, the 
bail, on an appeal bond, may advance money upon the judgment 
against his principal, and, by agreement with his creditor, may prose- 
cute the bill for his own indemnity. 2. In such cases, the bail may 
disclose his interest by petition or any convenient mode the Court 
shall direct, and be let in to prosecute the bill to final decree, De- 
cree for complainant. Birchard, J. dissented. 


Henry vy. Conn.—Chancery.—Brown. Bircuarp,J. Held, 1. That 
the laches of a vendee will prevent a Court of Equity from interfering 
to compel a specific performance in his favor. 2. Where purchase 
money becomes due in the life time of the vendee, the infancy of his 
heir will not excuse delay in making payment so as to induce the 
ent to decree performance after a great lapse of time. Bill dis- 
missed. 
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Lessee of Maxsom v. Sawyer.—Ejectment.—Lake. Woov,J. Held, 
1. The Court of Common Pleas that appointed a guardian, may em- 
power him to sell the minor’s land situate in another county. 2. To 
give the Court of Common Pleas jurisdiction over a minor, so as to 
authorize the appointment of a guardian for him, such minor must, at 
the time of appointment, have an actual or constructive residence 
within the county. 3. Where a guardian’s sale has been examined 
and confirmed by the Court, and the journal entry shows that a bond 
has been directed and securities approved, and there has been an ap- 
pearance by the guardian in a collateral suit, it will be presumed that 
the bond was executed. 4. A guardian derives his power to act from 
the appointment and bond. Letters of guardianship need not, in fact, 
issue. 5. The question of jurisdiction is open to the Court making 
the appointment of guardian. But quere—when the record alleges 
the fact which confers jurisdiction? Judgment for plaintiff. 


Saturpay, Decemser 30, 1843. 
Lessee of Adams v. Jeffries —Ejectment.—Licking. Lanz, C. J.— 


Held, that an administrator’s sale, made under an order of sale with- 
out showing that the heirs were parties, is void. Judgment for 
defendant. 


Parish v. Rigdon—Error.—Guernsey. Woon, J. Held, that un- 
der the general replication de injuria, &c. in an action of trespass, 
where the defendant justifies under any authority from the plaintiff, 
or arising from the Jaw, the plaintiff cannot give in evidence any ex- 
cess of authority. 2. If he would rely upon such excess, he must 
reply it specially. Judgment reversed. 


Sharpless and Finney v. Taylor—Franklin. Reap, J. Held, 1. 
That a Justice of the Rae is not bound to issue execution, without 
special order of the judgment creditor, until the time allowed for put- 
ting in bail for stay of execution has expired. 2. He may, upon spe- 
cial order, issue execution within that time; but when the time has 
expired, he must issue execution, although not specially directed.— 
Judgment for defendant. 


. Commercial Bank of Cincinnati v. Eunice Buckingham’s Adminis- 
trators—Error.— Hamilton. A motion to quash the writ in-this case 
was argued in open Court by Charles Convers, in support of the mo- 
tion; H. Stanberry, contra. 


Monpay, January I, 1844, 


Lane v. Baker.—Special verdict—Greene. Lane, C. J. Held, 
that children having in them negro, white, and Indian blood, but “ of 
more than one half white blood,” are entitled to the benefit of the 
Common Schools. Judgment for plaintiff. 


Gilmer v. Lewis.—Assumpsit.—-Fairfield. Woop, J. Held, that a 
promise of reward to a constable for the performance of his legal duty 
is void, and no action can be sustained on such promise. Judgment 
for defendant. 
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Marshall vy. Thraikhill’s Executor—Debt.—Licking. Bircuarp, J. 
Held, that in a suit against one who is surety in a joint obligation, the 
principal, although not sued, cannot be called as a witness for the 
laintiff to prove the execution of the instrument by the defendant.— 
The interest of such principal is against the defendant, for he may 
relicve himself of a part of the debt by charging the defendant, 


Tuespay, January 2, 1844. 
This day no opinions were pronounced. 
Wepnespay, January 3, 1844. 


Kelly vy. Hunter.—Error.—Carroll. Brrcnarp, J. Held, 1. That 
a writ of error lies only to a final judgment of the Court below.— 
2. A purchaser under a tax sale cannot recover possession by proceed- 
ing under the statute for forcible entry and detainer against one 
having a deed in fee for the land. 


Beck, Administrator of King v. King’s Heirs.—Fairfield. ann, C. 
J. Held, 1. That a devise to A. for life and after his decease to the 
heirs of his body, and failing heirs at his decease, then over, is an es- 
tate in tail in A. 2. That where personalty is conveyed by such 
devise, it is an absolute gift. 3. That where such a devise of land 
contains a power to use, and the limitation over is only of what A. 
shall die seized of, the estate of A, is a fee simple. 


Tuurspay, January 4, 1844. 


Armstrong v. Zane and others.—Chancery.— Muskingum. Lawns, C. 
J. A will, bequeathing an estate to A. and his heirs forever, in trust 
for B., a feme covert, for life, and to such uses as notwithstanding any 
coverture she shall appoint, and after her death to the use of her 
heirs, is an equitable fee simple in the first cestui que trust. Decree 
for complainant. 


Gage v. Robinson.—Case for Libel.—Muskingum. Woop, J. Held, 
1. That when the publication complained of is libellous in itself, an 
averment in the declaration of plaintiff’s official or professional char- 
acter, will not be ground of demurrer, although the libellous matter 
cannot apply to that official or professional character. 2. All infer- 
ences are to be taken most strongly against the pleader, and where 
the libellous matter imputes a dishonest, corrupt, or criminal intent, a 
= of justification must show not only that the facts charged are true, 

ut also that they were accompanied with the intent imputed. De- 
murrer to second count of the declaration overruled—demurrer to 
plea sustained. 


Trumbull and others v. Portage County Insurance Company.—Cove- 
nant. ‘The assured having contracted to convey the insured premises, 
at a future day,on payment of the purchase money, between the date 
of the contract, and ees the day of payment, the premises were 
destroyed by fire. 

Bircuarp, J. Held, 1. That this was not such an alienation as 
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would defeat the policy. 2. That the plaintiffs had an insurable in- 
terest, and the legal title, and an equity equal to the purchase money, 
or the whole value of the premises, and being in possession they might 
recover upon the policy. Judgment for plaintifi. 


Lessee of Glass v. Elizabeth Zercher—KEjectment.—-Columbiana. 
Reap, J. Held, 1. That a married woman can only be divested of 
her estate during coverture, in the manner pointed out by the statute. 
2. That the forms required by statute for the execution and acknowl- 
edgment of instruments to convey or incumber lands of a feme covert, 
must be pursued strictly. 3. That, under our Constitution, the Legis- 
lature has not power to enact laws that shall pass the land of a mar- 
ried woman, by an instrument not binding upon her at the time of its 
execution. 4. That the act passed March 9, 1835, to render valid 
acknowledgments certified prior to that time, which omit to state that 
the deed was read or contents made known to the wife, is unconstitu- 
tional, inoperative and void as to deeds executed by married women 
under the act of 1820, requiring ‘such deed to be read or contents 
made known. Judgment for defendant. Birchard, J. dissented. 


The Commercial Bank of Cincinnati v. Eunice Buckingham’s Ad- 
ministrators.—Error.—Hamilton. This case was argued in open 
Court by H. Stanberry for the plaintiff in error, and Charles C. Con- 
vers for defendant in error. 


Frinay, January 5, 1844. 


Rachel Medduck v. Amos T. Williams.—Chancery—Hamiilton. Reap, 
J. Held, 1. That the certificate of the acknowledgment of a deed 
by husband and wife was examined according to law is not suflicient 
to bar her of dower after the husband’s death. 2. The certificate 
must state the performance of the acts required by law that the 
Court may see that they have been properly performed, Decree for 
complainant. 


Saturpay, January 6, 1844. 
Bank of Gallipolis for the use of Vallette v. Domigan, Sheriff of 


Franklin county.—Mbotion to amerce. Upon an execution the Sheriff 
made return, “ March 27, 1843, received this writ and executed the 
same by receiving of the defendants the sum of $4,250 in bank notes 
of the President, Directors and Company of the Bank of Gallipolis, 
the said Henry Vallette, for whose use the plaintiff sued, not being 
an assignee bona fide of the promissory note or liability upon which 
this judgment was rendered in the settlement of any claim or claims 
of his against said bank.” 

Woon, J. Held, 1. That the act of March, 1842, requiring the 
sheriff to receive bank notes in satisfaction of execution in favor of a 
bank, &c. is constitutional. 2. A sheriff’s return which shows on iis 
face a compliance with the provisions of that act, is conclusive on 
motion to amerce; the plaintiff in execution cannot go behind it, but 
must resort to his remedy for a false return. Judgment for defendant. 
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Ralph Newton for use, &c. v. Graham, Sheriff.—Franklin.—Motion 
to amercee Reap, J. Held, 1. The judgment against a sheriff, 
amerced for neglect to execute final process, should include the amount 
of the original judgment, interest thereon, costs, and ten per centum 
upon the whole sum thus made up. 2 A judgment in amercement 
draws interest, as other judgments, until paid. Judgment affirmed. 


James Galloway v. Barr and others—Chancery. Brrcnarp, J. 
Held, 1. That a Court of Chancery will not refuse to compel the exe- 
cution of a contract on the ground of inadequacy of price where the 
vendor, after making of the contract, with full knowledge of facts, had 
refused to rescind and held on to the purchase money. 2. Where 
both parties have dealt with equal means of knowledge, and with their 
eyes open, the Court will not presume the consideration to be inade- 
quate. 3. Delay of payment, where the title of the vendor is doubt- 
ful, and a litigation is pending to establish his title, will not be ground 
for refusing a specific performance where the purchase money was 
promptly tendered upon the determination of the litigation. Decree 
for complainant. 


Lessee of Boyd v. Talbert——Ejectment.—Hamilton. Lane, C. J. 
Held, 1. That if a testator bequeath to his wife all his estate, real, 
leasehold, and personal, and all moneys and proceeds which may 
arise from the same, and direct his executors to lease certain premi- 
ses, and, after paying ground rents and taxes, pay the proceeds to his 
wife, the title to the premises is held by the executors. 2. Where a 
lease is forfeited for nonpayment of rent, the exact rent due by the 
terms of the lease must be demanded before sunset of the day when 
due, on the land at the most notorious place. 

There being doubt as to what directions were given to the jury on 
the circuit, this cause was remanded for further proceedings. 


Eunice Buckingham’s Administrators ve Commercial Bank.—Error. 
Hamilton. The judgment against the defendant was affirmed upon 
division of opinion among the Judges. 

State v. Walton.—Indictment for murder.—Hamilton. 'The judgment 
in this case was also affirmed upon division of opinion, and the pris- 
oner ordered for execution. 

The State v. The Granville Alexandrian Society—Quo Warranto. 
Woop, J. Held, that the legislature had power to repeal this char- 
ter, and that it was repealed. 





Monpay, January 8, 1844. 


The State v. Clarke.—Application for writ of error. Upon the trial 
of Clarke for murder, witnesses, other than medical men, were allowed 
to state the circumstances observed by them in respect to Clarke’s 
conduct, and then to give their opinion as to his sanity. A bill of ex- 
ceptions was taken, and application made for a writ of error. Brr- 
cHarD, J. Held, that the evidence was properly admitted. The 
application was overruled. 
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Epwin M. Sranton was appointed Master Commissioner to exa- 
mine and report upon the condition of the Ohio Life Insurance and 


Trust Company. 
The Court adjourned without day. 





Death of Judge Thompson. 


This eminent judge died on the 18th of December last, at his residence in Pough- 
keepsie, New-York, aged seventy-six. The following sketch of his life, is taken from 
the New-York Tribune: 


** In 1802 Judge Thompson, then a young man, was appointed a Judge of the Su- 
preme Court of New-York, during the administration of Gov. George Clinton. He 
occupied a seat there seventeen years; and during that time, with Kent, Livingston, 
Spencer, Van Ness, and Piatt, contributed his share to make the Judiciary of New- 
York illustrious. In 1814, when Chief Justice Kent became Chancellor Kent, Judge 
Thompson was placed at the head of the Court; and when we say that with Kent for 
his immediate predecessor and Spencer for his successor, his reputation did not suffer 
by his elevation, we give him great praise. In 1818 President Monroe appointed him 
Secretary of the Navy, to succeed Mr. Crowninshield, and in that station he was 
associated with Messrs. Adams, Crawford, Calhoun, and Wirt as the constitutional 
advisers of the President. 

‘¢ In 1823 he resigned his place in the cabinet, and was elevated to a seat on the 
bench of the Supreme Court of the United States, as the successor of Judge Living- 
ston, deceased. On that bench for a jong period of years he was worthily associated 
with Judges Marshal, and Washington, and Story, and took an active and able part 
in the settling of those great principles which have been discussed by that Court for 
twenty years past. 

‘**In 1828 he was an unsuccessful candidate for Governor of the State of New-York 
in opposition to Mr. Van Buren and Solomon Southwick, when Mr. Van Buren was 
elected by a plurality vote. 

‘* Judge Thompson was a democrat in the sense in which that term was understood 
till the td party, to which he had always belonged, adopted the principles of 
high prerogative and strong executive government, which alienated so many eminent 
democrats, and finally overwhelmed the party in 1840, as similar principles had ruined 
the federal party in 1800. 

** During an unusually long public career it was his distinguished privilege always 
to have been one among men of remarkable ability in their eminent stations, and to 
have enjoyed a reputation free from suspicion. 

** He was a man of the simplest and least pretending manners, and his unassuming 
dignity of deportment was in perfect keeping with the Doric chasteness and freedom 
from ornament—the quiet firmness and love of justice which characterized him. His 
prompt straightforwardness was sometimes mistaken for rudeness by those who did 
not know him to be really and truly a kindhearted gentleman.” 


South Western Law Journal and Reporter.—I have received the first number of a 
journal of this title, published at Nashville, by Messrs. Cameron and Fall. The 

ditor does not reveal his name. The work is designed to be a monthly of twenty- 
four pages, and the first number is avery good specimen. I hope the Editor will give 
up the anonymous, and require all his contributors to dothe same. _I cheerfully accept 
the proposition to exchange, and wish this new accession to Law Periodicals all 
success.—Ep. 


.Who may intermarry.—A man named William Wilson was convicted last August 
before the Hartford (Conn.) County Court of the crime of incest. The charge was 
founded on the fact that he had married the daughter of his deceased wife by a for- 
mer husband—the same being, as charged by the judge, in violation of the law, and 
the jury returned a verdict accordingly. The case was carried up on a writ of error 
to the Supreme Court, where the decision of the lower Court was a few days since 
reversed; the Court deciding that the affinity between the plaintiff in error and his 
wife’s daughter ceased on the death of his wife.—[Newspaper.] 
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240 Items. 


Law of Copyright.—U. 8. Crrcvir Court.—Before Judge Berrs.— William E. Mil- 
lett v. William W. Snowden. The plaintiff obtained a copyright fora piece of music 
called ** The Cot beneath the Hill, a ballad.—Poetry by James F. Otis, Esq.” and 
now seeks to recover the penalty, as provided by statute, of one dollar per sheet for 
violation thereof. He charges that Mr. Snowden, in the June number of the Ladies? 
Companion, published such piece of music, &c, The defendant proved that the 
music had been copied from a Boston paper by the young man having charge of that 
department in the Ladies’ Companion, and that neither said young man nor Mr. 
Snowden knew of its being copyrighted—and that the musie was changed in a tri- 
fling degree from the original. He also offered to prove that the words to which the 
music was set, never belonged to plaintiff, and that he (defendant) had no intention 
of infringing the copyright. The Court, in its charge, stated that intention could not 
be taken into view—if a copyright has been invaded, whether the party knew it was 
copyrighted or not, he is liable to the penalty. As to its being different from the ori- 
ginal, in music, as in writing, the omission of a word, or line, or paragraph, could not 
change it so as to avoid the statute. The poetry, in this instance, could not affect the 
result, as the copyright was for the music, A defendant is at liberty to show that 
the work copyrighted was not original with plaintiff, or that it was an abbreviation or 
alteration, and the jury could determine whether it was calculated to infringe the 
copyright or not. In cases of patents, the jury is at liberty to assess damages, but not 
in violation of copyright. The penalty in the latteris fixed by law. The jury, if 
they consider that defendant has republished without leave obtained in writing, from 

laintiff, must proceed to ascertain the number of sheets proved to have been sold, or 
offered for sale (not the number printed) and return a verdict of one dollar for each 
sheet so sold or offered to be sold. Verdict for plaintiff, $625. 


Surety discharged.—In the case of the State of Maryland v. Carleton and others.— 
Suits were brought against John W. Carleton, collector of the State tax, and his sure- 
ties, upon the bonds for the years 1841 and 1842 for a default, amounting in the whole 
to some ten thousand dollars. The Deputy Attorney General moved for a judgment 

ainst the first bond. It was resisted by the sureties, upon this, among other points 
—that the legislature having by the acts of 1841 and 1842 extended the time and given 
day, for the payment of the taxes into the State treasury, beyond, and other than the 
times designated in the original act, under which the bond was given, the sureties 
were thereby released. In other words, that those acts of assembly giving time to the 
collector, make such an agreement between the creditor (the State) and the principal 
as releases the surety. The case was elaborately argued upon both sides, occupying 
one whole day—the Court gave it full consideration, and its wnanimous decision was 
against the State.—[ Newspaper. ] 


The social condition in Arkansas.—We call attention to the following extract from 
a charge of the Hon. John Field, judge of the sixth judicial district, to the grand jury 
of Hempstead county :—* In some parts of Arkansas it is really dangerous is a judge 
to protect his station from insult, or assert his authority. If what he does or says is 
not exactly agreeable to the taste of some, he is in danger of annihilation. One or 


‘two prosecuting attorneys, in the northern part of the State, have been waylaid and 


murdered for doing their duty. In another part a judge was barred out of the court 
house by the populace, and his life put in danger merely because he wished to hold 
his court as the law directed. Another judge was near being attacked whilst on his 
bench, for exercising his authority in keeping silence in the court house during busi- 
ness hours. Another judge was forced by an armed ruffian to leave the bench and 
drink with him, and this whilst his court was in session.’»—[ Newspaper. | 


The Bank of Baltimore v. the Bank of Virginia.—This suit was instituted to recover 
ten thousand dollars, claimed to have been advanced by the plaintiffs, through their 
assistant cashier Wm. Conkey, to J. B. Stienbergen, on his check of the 27th of June, 
1839, upon the defendants, and endorsed ‘* good” by their cashier, Orrick. The pay- 
ment was made five months after the date of the check. The defence was, that when 
the check was endorsed, Stienbergen had no funds in the bank of Virginia; that the 
endorsement was made by collusion between him and Orrick; and that the check was 
received by Conkey under such circumstances of suspicion, as should have alarmed 
a man of ordinary prudence and induced him to refuse any advance upon it. It was 
also insisted by the defendants that the Bank of Baltimore ought to have returned the 
check immediately after they received it; but that, although they returned other 
notes and checks to the Bank of Virginia, they kept this check back by agreement 
with Stienbergen, knowing that he had no funds in the Bank of Virginia to check 
upon. The jury found a verdict for the defendants, thus declaring the transaction 
collusive and fraudulent.—[Newspaper. | 












